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[B-192805] 


Fees—License, Permit, etc. Fees—State—Federal Agency Liability 


Section 404(t), Federal Water Pollution Control Act, as amended, requires Fed- 
eral agencies to comply with State substantive or procedural requirements gov- 
erning discharge in navigable waters of dredged material to same extent as “any 
person.” Section 67, Pub. L. No. 95-217. Federal agencies must get permits if 
required by State for activity in question, whether or not State has taken over 
from United States administration of program for issurance of dredging permits. 
In present case, however, Wisconsin permit requirement does not pertain to 
dredging activities. Therefore, section 404(t) does not apply and permit fee 
may not be paid. 

In the matter of Payment of State permit fee by Federal agency 
under section 404(t), Federal Water Pollution Control Act, 


January 4, 1979: 


This is in response to a request for an advance decision from an 
authorized certifying officer of the Forest Service, United States De- 
partment of Agriculture (Forest Service), regarding payment of a 
$75 fee to the Wisconsin Department of Natural Resources (DNR) 
for the processing of a permit under Wis. Stat. Ann. §§ 30.28, 31.29 
(Supp 1978, West). DNR contends that it is empowered to collect a 
permit fee from the Forest Service under the authority of § 404(t) 
of the Federal Water Pollution Control Act (WPCA), 33 U.S.C.A. 
§ 1844(t), as added by § 67(b) of the Clean Water Act of 1977, Pub. 
L. No. 95-217, 91 Stat. 1566, 1606. For the reasons set forth below, we 
find that, without a clearer basis to conclude that a private person en- 
gaging in the same activity planned by the Forest Service would be 
subject to a State requirement governing the discharge of dredged or 
fill material, the permit fee may not be paid. 

The Forest Service plans to construct an impoundment to create a 
wildlife flowage in the Chequamegon National Forest (Chequamegon) 
on the East Fork feeder to Lynch Creek in Sawyer County, Wiscon- 
sin. This construction will create a wetland where none previously 
existed. As a result of this construction, incidental discharges of 
dredged and fill material may flow into Lynch Creek. 

Section 404(t), added by the 1977 Amendments, is the final por- 
tion of the section of the WPCA dealing with the discharges of 
dredged and fill material into navigable waters. It provides: 

Nothing in this section shall preclude or deny the right of any State or inter- 
state agency to control the discharge of dredged or fill material in any portion 
of the navigable waters within the jurisdiction of such State, including any 
activity of any Federal agency, and each such agency shall comply with such 
State or interstate requirements both substantive and procedural to control the 
discharge of dredged or fill material to the same extent that any person is 
subject to such requirements. This section shall not be construed as affecting 


or impairing the authority of the Secretary [of the Army] to maintain 
navigation. 
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Section 404(t) was enacted in response to the decisions in E'nviron- 
mental Protection Agency v. California, 426 U.S. 200 (1976) and 
Minnesota v. Hoffman, 543 F. 2d 1198 (8th Cir. 1976) ; cert. denied 
430 U.S. 977 (1977). S. Rep. No. 95-370, 67-68 (1978). In Environ- 
mental Protection Agency v. California, supra, the issue arose under 
the 1972 Amendments to the WPCA. Under the law, a State which 
qualified could assume from the Federal Government the role of regu- 
lating the discharge of pollutants (other than dredged or fill material) 
into navigable waters. Pub. L. No. 92-500, 86 Stat. 880. The question 
in EPA was whether Federal installations discharging water pollu- 
tants into navigable waters in a State with a federally approved 
program were required to secure permits from the State. 

Section 313 of the WPCA (33 U.S.C. 1323) then provided that 
Federal installations “shall comply with Federal, State, interstate, 
and local requirements respecting control and abatement of pollution 
to the same extent that any person is subject to such requirements 
***” Pub. L. No. 92-500, 86 Stat. 875. The Court, finding no clear 
congressional mandate, concluded that the quoted language, while it 
required Federal installations to comply with State substantive re- 
quirements, did not require them to obtain State permits. 

Minnesota v. Hoffman, supra, involved the discharge into navigable 
waters by the Corps of Engineers of dredged material. Discharge of 
dredge spoil was specifically excepted from the system of pollution 
discharge regulation discussed in Environmental Protection Agency, 
supra, under which a State could assume the Federal regulatory role. 
The 1972 version of section 404 required that a permit be secured from 
the Corps of Engineers by anyone seeking to discharge dredged spoil 
into navigable waters. The state of Minnesota argued that the Corps 
was required by section 313 of the 1972 version of the act, quoted in 
part above, to comply with State water quality control standards with 
respect to the Corps’ own dredging operations in State navigable 
waters. 

Rejecting this contention, and relying in part on Environmental 
Protection Agency, supra, the Court of Appeals stated that it found 
no “clear Congressional mandate” in the 1972 version of section 404 
that the dredging operations of the Corps be subject to State control. 
Rather, the Court found the overriding congressional intent in the 
1972 Amendments to be that these dredging activities necessary for 
the maintenance of commerce not be “unreasonably impeded.” 543 F. 
2d at 1206. The Court therefore held that Minnesota’s substantive 
water pollution standards were not aplicable to the Corps’ dredging 
activities. 

The 1977 Amendments to the WPCA, which, as discussed above, 
were intended to overcome the effect of these two decisions, changed 
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the quoted language of the 1972 version of section 313 to require that 
Federal officers, agents, and employees— 


shall be subject to, and comply with, all Federal, State, interstate, and local 
requirements, administrative authority, and process and sanctions respecting the 
control and abatement of water pollution in the same manner, and to the same 
extent as any nongovernmental entity * * *. Section 61(a). Pub. L. No. 95- 
217, 33 U.S.C. 1844(a). 
As amended by the 1977 Amendments, section 313 goes on to say, more 
specifically, that— 

The preceding sentence shall apply (A) to any requirement whether substan- 


tive or procedural (including any recordkeeping or reporting requirement, any 
requirement respecting permits and any other requirement, whatsoever) * * *. 


In addition, the 1977 Amendments added section 404(t). Since the 
Minnesota decision held that section 313 did not apply to the Corps’ 
own dredging activities, the Congress added subsection (t) to section 
404, the section of the act dealing specifically with dredging activities 
and permits. While section 404(t) does not (as does section 313, as 
amended) specifically mention permit requirements as among the re- 
quirements with which Federal facilities must comply, it qualifies 
the word “requirements” with the same phrase, “substantive and 
procedural,” which is said in section 313 to include “requirements 
respecting permits.” 

The purpose of the 1977 Amendment to section 404 was— 

to insure that the dredge and fill activities of the U.S. Army Corps of Engineers 
are carried out in compliance with State, local, or interstate substantive or 
procedural requirements. S. Rep. No. 95-370, supra, 67. 
Although the legislative history speaks in terms of activities of the 
Corps (presumably because it was the Corps’ activities which were at 
issue in Minnesota and also because most of the Federal dredge and 
fill operations in navigable waters are conducted by the Corps), sec- 
tion 404(t) says that activities of all Federal agencies are covered. 

A separate amendment to section 404 by the 1977 Amendments 
establishes a program, analogous to that in section 402 for other 
forms of pollutants, whereby the States can, upon qualifying, assume 
responsibility from the Corps for issuance of dredge and fill permits 
in their own navigable waters. Wisconsin has not done so. 33 U.S.C. 
1342. 

In an opinion recommending that this matter be submitted to our 
Office, counsel for the Department of Agriculture concedes that, if the 
State of Wisconsin had a federally approved program whereby it had 
assumed responsibility for issuance of permits for dredging activities 
in navigable waters, the Forest Service would have had to secure such 
a permit. (This is not because the Forest Service is discharging 
dredged spoil—it is, rather, building an impoundment—but by virtue 
of section 404(f) (2), 88 U.S.C. 1844(f) (2), which says that a fed- 
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erally approved State program must cover discharges of dredged or 
fill material which are incidental to an activity either introducing a 
new use of navigable waters, or impairing the reach, circulation, or 
flow of such waters.) 

The mandate of section 404(t) that Federal agencies comply with 
State requirements does not depend on whether the State has assumed 
the Corps’ regulatory responsibility. Federal facilities are uncondi- 
tionally required by section 404(t) to obtain State permits, if the State 
has a requirement to control discharge of dredged or filled material. 
(See in this connection section 510 of the Act, 33 U.S.C. § 1870, which 
says that except as expressly provided, the FWPCA does not prevent 
the States from adopting or enforcing pollution control standards 
more stringent than the Federal standards under the Act and does 
not impair or affect any right or jurisdiction of the States with re- 
spect to their waters.) 

Accordingly, if the State of Wisconsin had a law governing dredg- 
ing and filling which would require anyone doing what the Forest 
Service proposes to get a permit, the Forest Service would also be 
required to get a permit. In this case, however, counsel for the Forest 
Service apparently denies that such a State requirement exists: 

The present wording of the Wisconsin statutes is aimed at the effect of the im- 
poundment, and not at the “discharge” effect. The fee is for the statutory pur- 
pose of reviewing and processing the transformation of the stream from basically 
public recreational use (boating) to a wildlife purpose (wetland creation). The 
Wisconsin statute creating the fee requirement is not essentially relevant to the 
congressional direction in section 404(t), and the demand [for a permit] is not 
supported by it. 

We understand the position of the Forest Service to be that if the 
State had a program regulating dredging and filling activities, and 
requiring a permit for those engaging in such activities, the Forest 
Service would be required to obtain such a permit, whether the State 
program was federally approved or based solely on State law. How- 
ever, the Forest Service asserts that Wisconsin has neither a federally 
approved program nor a State program which covers the kind of in- 
cidental discharge of dredge or filled material taking place here. 

The State assessment of the fee in question is based on sections 30.28 
and 31.389, Wisconsin Statutes. Section 31.39 gives the State authority 
to charge a fee for carrying out its duties under sections 31.02 to 31.38. 
Those sections deal generally with State regulation of dams and 
bridges affecting navigable waters. Those seeking to construct or 
operate dams on navigable waters must get State permits. Sections 
31.04, .05, .07. But, among the permit requirements in chapter 31, we 
find no explicit reference to control of the discharge of dredged or 
fill material. 

Similarly, section 30.28 of the Wisconsin Statutes gives the State 
authority to charge a fee for carrying out its duties under sections 
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30.10 to 30.37. None of those sections clearly requires a State permit 
for the discharge of dredged spoil. Section 30.12 requires a permit for 
the deposit of material upon the bed of any navigable water “where 
no bulkhead [2.e., shore] line has been established” or beyond a bulk- 
head line. But it seems reasonably clear that section 30.12 is not a 
water pollution control requirement, which is what section 404(t) of 
the WPCA contemplates, but a requirement intended to preserve 
navigability. 

While ordinarily we do not question the interpretation by a State 
uf its own laws, in this case the Forest Service has raised what ap- 
pears, on the present record, to be a valid objection to the State’s claim 
that its law is, by virtue of section 404(t), applicable to the Forest 
Service’s planned construction. Accordingly, the fee may not be paid. 


[B-188693] 


Appointments—Informal, Irregular, etc.—Voidable v. Void 


Civil Service Commission (CSC) directed cancellation of employee’s temporary 
appointment at GS-6 level because of violation of CSC requirements. Since 
employee had basic qualification for appointment and appointment was not 
contrary to law it was voidable only and corrective action as ordered by CSC is 
prospective only. Employee is entitled to all benefits of position to which ap- 
pointed until separated or transferred. 

In the matter of Cherrold W. Seabrook—Compensation for period 


of improper appointment, January 5, 1979: 


This action involves a request for a decision by Mr. Preston David, 
Executive Director, Equal Employment Opportunity Commission 
(EEOC) regarding the entitlement to compensation of an employee, 
Ms. Cherrold Williams Seabrock, during a period of employment 
under an improper appointment. 

As a result of a personnel management evaluation conducted in 
March 1976, the Civil Service Commission (CSC) found that viola- 
tions of Civil Service restrictions had occurred in the temporary ap- 
pointment of Ms. Seabrook to the position of Secretary (Typing), GS- 
318-6, and the CSC ordered the appointment terminated. The period 
of the improper appointment was August 4, 1974, to May 8, 1976. 
Ms. Seabrook was converted to reinstatement under merit staffing to 
the position of Equal Employment Technician, GS-301-5, on May 9, 
1976. Additionally, it is noted that Ms, Seabrook was initially ap- 
pointed in EEOC without a break in service from the Office of Minor- 
ity Business Enterprise (OMBE), where she was serving under a 
career appointment as a Clerk-Stenographer, GS-312-5. 

By virtue of the temporary status of the employee with EEOC dur- 
ing the period involved, decision is requested as to whether the em- 


290-514 O- 79 - 2 
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ployee is entitled to pay at the GS-6/2 level for the time worked under 
the improper appointment. EEOC advises that Ms. Seabrook per- 
formed the duties of the GS-6 position during the period involved in 
a highly satisfactory manner and had no knowledge of any improprie- 
ties in her appointment. 

In the alternative, EEOC suggests that, if we determine that any 
erroneous payments of pay were made then a waiver of the erroneous 
payment of compensation under 5 U.S.C. 5584 would be for applica- 
tion. The agency states that there is no evidence of fraud, misrepre- 
sentation, fault or lack of good faith on the part of the employee in 
the improper appointment. 

Ms. Seabrook qualified for appointment to a secretarial position, but 
upon examination of the appointment the Civil Service Commission 
determined that she was not qualified for appointment at the GS-6 
level and ordered her appointment terminated. Failure to conform 
to the Civil Service Commission regulation did not make the appoint- 
ment void ab initio but merely voidable. 37 Comp. Gen. 483 (1958). 
Until action is taken to correct a voidable appointment, the employee 
holds the position and is entitled to all the benefits thereof. Action 
taken to correct the appointment or place the employee in a position 
which complies with the applicable regulations is prospective only. 

For the reasons stated, no overpayment is involved in this case and 
the employee is entitled to service credit for the time spent in the grade 
GS-6 position. 


[[B-189782] 


Compensation—Wage Board Employees—Prevailing Rate Em- 
ployees—Entitlement to Negotiate Wages 

Section 704(b)(B) of Pub. L. No. 95-454, Civil Service Reform Act of 1978, 
allows prevailing rate employees whose labor-management contract provisions 
are covered by section 9(b) of Pub. L. No. 92-392 to negotiate these contract 
provisions without regard to the restrictions in 5 U.S.C. 5544. Accordingly, deci- 
sions 57 Comp. Gen. 259 (1978) and 57 id. 575 are overruled insofar as they 
invalidated certain contract provisions concerning overtime for section 9(b) 
employees. Likewise, B-191520, June 6, 1978, and 56 Comp. Gen. 360 (1977) are 
overruled to the same extent. 

In the matter of Department of the Interior-——Labor-Management 
Wage Agreements Negotiated under Section 9(b) of Pub. L. No. 
92-—392—Effect of Civil Service Reform Act of 1978, January 5, 
1979: 


Section 704 of the Civil Service Reform Act of 1978, Pub. L. No. 95- 
454, October 13, 1978, 92 Stat. 1218, 5 U.S. Code 53438 note, provides 
special authority for the continued negotiation of wages and related 
matters by those employees, principally in the Department of Interior 
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and the Department of Energy, who have traditionally negotiated such 
matters and who are covered by the savings clauses of section 9(b) 
of Pub. L. No. 92-392, August 19, 1972. The purpose of this decision 
ig to determine the effect of Section 704 on our decisions B-189782, 
February 3, 1978, 57 Comp. Gen. 259, and B-191520, June 6, 1978. 

Prior to the enactment of Section 704, the Honorable Richard R. 
Hite, Deputy Assistant Secretary of the Department of the Interior, 
by letter of August 28, 1978, requested a clarification of decision 
B-189782, June 23, 1978 (57 Comp. Gen. 575), which modified the 
implementation of our February 3 decision (57 Comp. Gen. 259). Since 
the Deputy Assistant Secretary’s request involves a labor-management 
relations matter, interested parties were informed of his submission 
and comments were received from James M. Peirce, President, Na- 
tional Federation of Federal Employees, and from Charles H. Pillard, 
President, International Brotherhood of Electrical Workers, who had 
also requested a decision on the matter. 


BACKGROUND 


In our February 3 decision we stated that, although section 9(b) of 
Pub. L. No. 92-392, August 19, 1972, 5 U.S.C. § 5343 note, governing, 
prevailing rate employees, exempts the wage-setting provisions of cer- 
tain bargaining agreements from the operation of that law, section 
9(b) does not exempt agreement provisions from the operation of other 
laws or provide independent authorization for agreement provisions 
requiring expenditure of appropriated funds not authorized by any 
other law. Accordingly, certain negotiated labor-management provi- 
sions relating to overtime pay which had been in effect for many years 
were held to be invalid. 

We noted in that decision that the contract provisions in question 
had been negotiated over a long period and that our decision was the 
first one stating they were illegal. Therefore, to cushion the impact of 
our decision, we authorized the Department of the Interior to delay 
its implementation of the decision and we suggested that the Bureau 
of Reclamation might wish to request legislation permitting the con- 
tinued negotiation of the contract provisions in question. 

On June 23, 1978, in B—-189782 (57 Comp. Gen. 575), we modified 
our February 3 decision, postponing the date of its implementation by 
authorizing the Department of the Interior to continue to negotiate or 
to renegotiate the contract provisions in question until the end of the 
Second Session of the 96th Congress. If Congress had taken no action 
by that time, the February 3 decision was to become fully effective as 
to all agreements on that date. 
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The Comptroller General’s authority to render advance decisions to 
heads of agencies and to certifying and disbursing officers on matters 
involving appropriated funds is found in 31 U.S.C. §§ 74 and 82d. It is 
clear that under Title VII of the Civil Service Reform Act, 92 Stat. 
1191, the Comptroller General may not overrule a specific arbitration 
award or a decision of the Federal Labor Relations Authority made 
thereon. However, with those exceptions, the Comptroller General re- 
tains the authority to render decisions on the legality of expenditures 
of appropriated funds. Accordingly, this Office has the jurisdiction to 
issue a decision to the Deputy Assistant Secretary. 


OPINION 


The Civil Service Reform Act of 1978 (5 U.S.C. 1101 note) specifi- 
cally addresses the legality of negotiated contract provisions arrived 
at under section 9(b) of Pub. L. No. 92-392. Section 704 of the Civil 
Service Reform Act of 1978 states: 


Sec. 704. (a) Those terms and conditions of employment and other employ- 
ment benefits with respect to Government prevailing rate employees to whom 
section 9(b) of Public Law 92-392 applies which were the subject of negotiation 
in accordance with prevailing rates and practices prior to August 19, 1972, shall 
be negotiated on and after the date of the enactment of this Act in accordance 
with the provisions of section 9(b) of Public Law 92-392 without regard to any 
provision of chapter 71 of title 5, United States Code (as amended by this title), 
to the extent that any such provision is inconsistent with this paragraph. 

(b) The pay and pay practices relating to employees referred to in paragraph 
(1) of this subsection shall be negotiated in accordance with prevailing rates 
and pay practices without regard to any provision of— 

(A) chapter 71 of title 5 United States Code (as amended by this title), 
to the extent that any such provision is inconsistent with this paragraph ; 

(B) subchapter IV of chapter 53 and subchapter V of chapter 55 of title 
5, United States Code; or 

(C) any rule, regulation, decision or order relating to rates of pay or pay 
practices under subchapter IV of chapter 53 or subchapter V of chapter 55 of 
title 5, United States Code. 


The following statement in the Conference Report on the Civil Serv- 
ice Reform Act of 1978 describes the purpose of Section 704: 


CERTAIN COLLECTIVE BARGAINING AGREEMENTS 


Section 704(d) of the House bill provides certain savings clauses for employees 
principally in agencies under the Department of the Interior and the Department 
of Energy who have traditionally negotiated contracts in accordance with pre- 
vailing rates in the private sector of the economy and who were subject to the 
savings clauses prescribed in section 9(b) of Public Law 92-392, enacted 
August 19, 1972. 

The Senate contains no comparable provision. 

The conference report adopts the House provision with an amendment. 

As revised, section 704(d) overrules the decision of the Comptroller General 
in cases number B-L89782 (sic) (Feb. 3, 1978) and B-L9L520 (sic) (June 6, 
1978), relating to certain negotiated contracts applicable to employees under 
the Department of the Interior and the Department of Energy. This section 
also provides specific statutory authorization for the negotiation of wages, terms 
and conditions of employment and other employment benefits traditionally ne- 
gotiated by these employees in accordance with prevailing practices in the private 
sector of the economy. 
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Section 704(d) (1) authorizes and requires the agencies to negotiate on any 
terms and conditions of employment which were the subject of negotiations 
prior to August 19, 1972, the date of enactment of Public Law 92-392. Section 
704(d)(1) may not be construed to nullify, curtail. or otherwise impair the 
right or duty of any party to negotiate for the renewal, extension, modification, 
or improvements of benefits negotiated. 

Section 704(d) (2) requires the negotiation of pay and pay practices in ac- 
cordance with prevailing pay and pay practices without regard to chapter 71 
(as amended by this conference report), subchapter IV of chapter 53, or sub- 
chapter V of chapter 55, of title 5, United States Code, in accordance with pre- 
vailing practices in the industry. Conference Report No. 95-1272, 95th Cong., 
2d Sess. 159 (1978). 

By virtue of section 704(b)(B), prevailing rate employees whose 
labor-management contract provisions are covered by section 9(b) of 
Pub. L. No. 92-392, may negotiate the contract provisions without re- 
gard to subchapter V of chapter 55, title 5, United States Code. Sub- 
chapter V contains 5 U.S.C. § 5544, pertaining to overtime pay for 
prevailing rate employees, which provision was the subject of our Feb- 
ruary 8 decision. Accordingly, our decision of February 3, 1978, is 
overruled insofar as it invalidated certain overtime contract provisions 
of employees who negotiate their wages pursuant to section 9(b) of 
Pub. L. No. 92-392. 

Our decision B-191520, June 6, 1978, relied in part on the rationale 
in the February 3 decision and held invalid certain other contract pro- 
visions concerning overtime pay for prevailing rate employees. The 
June 6 decision likewise is overruled insofar as it invalidated the con- 
tract provisions of employees who negotiate their wages pursuant to 
section 9(b) of Pub. L. No. 92-392. The arbitration award overruled 
and the contract provisions held invalid in our June 6 decision may be 
reinstated insofar as the applicable contract provisions were covered 
by section 9(b) of Pub. L. No. 92-392. Our prior decision in 56 Comp. 
Gen. 360 (1977) is also overruled insofar as it pertains to overtime 
provisions negotiated under section 9(b). 

The Deputy Assistant Secretary has also asked many other questions 
as to what contract provisions may or may not be negotiated under the 
stay order contained in our earlier decision of June 23, 1978. Our stay 
order was intended to preserve the status quo for employees covered 
by section 9(b) until the Congress had had a chance to consider this 
matter. Since the Congress, by passing Section 704, has acted on the 
matter, our stay order will no longer be necessary. Accordingly, the 
Deputy Assistant Secretary’s questions must now be viewed in light 
of the recently passed Civil Service Reform Act of 1978. In view of 
the date the submission, the many difficult issues raised by the Act 
have not been addressed by the interested parties. Moreover, the ques- 
tions asked are very broad and we are not acquainted with the factual 
background essential for a thoroughly considered decision. Therefore, 
we shall not render a decision on these issues until a request has been 
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made by an appropriate party concerning the specific facts involved 
and the matter has been fully briefed by all those interested. 


[B-191737] 


Equal Employment Opportunity—Spanish-Speaking Program— 
Establishment 


The Spanish-Speaking Program was estabilshed as a component of the Federal 
Equal Employment Opportunity Program by presidential proclamation on No- 
vember 5, 1970. Under 42 U.S.C. 2000e-16(b), the Civil Service Commission pro- 
mulgated Federal Personnel Manual letter 713-18, January 23, 1973, making the 
Spanish-Speaking Program a special emphasis area within the Federal EEO 
program. Accordingly, the Bureau of Mines, within the Department of Interior, 
is authorized to institute a Spanish-Speaking EEO program. 


Appropriations—Availability—Training—Equal Employment Op- 
portunity Programs 


In the absence of specific authority in statute or regulations, appropriated funds 
may not be expended to procure entertainment for Federal employees. Hence 
agencies without specific authority may not procure entertainment such as live 
ethnic music and artistic presentations, characterize it as training and present it 
in connection with EEO programs. We will not question past agency character- 
izations of EEO program entertainment as training; however, all future enter- 
tainment expenses whether or not in connection with EEO programs will not be 
allowed. 

Agents—Government—Government Liability for Acts Beyond 
Authority—Contract Execution 

Department of Interior questions the legality of appropriated fund expenditure 
by Bureau of Mines, a subordinate agency, where EEO officer, who lacked dele- 
gated procurement authority, procured services of contractors and payment was 
eventually made for services rendered. Agreements violated the prohibition 
against the provision of entertainment from appropriated funds and included 
payments for premiums on insurance coverage of art objects exhibited incident 
to National Hispanic Heritage Week, contrary to the longstanding policy of 
Government to assume its own risks of loss and not to purchase commercial in- 
surance. The employee has been advised of the limits of his authority. In view of 
the special facts and circumstances involved, we believe no useful purpose will 
be served by taking exceptions to these payments. 

In the matter of Bureau of Mines—Live Entertainment for National 


Hispanic Heritage Week, January 5, 1979: 


This action involves a request from Mr. Larry FE. Meierotto, Deputy 
Assistant Secretary, United States Department of Interior, for a rul- 
ing on the legality of two vouchers paid by the Bureau of Mines, a 
subordinate agency of the Department. The vouchers are BV # 8681 
for insurance premiums in the amount of $109.50 in favor of L. E. 
Harris Agency, Inc., and BV + 8687 for theatrical performance fees 
in the amount of $275 in favor of Sonia Castel. 

The facts and circumstances surrounding these payments are as 
follows. Pursuant to a Joint Resolution approved by Congress on Sep- 
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tember 17, 1968, 36 U.S.C. § 169f (1976), the President of the United 
States issued Proclamation 4516, on August 31, 1977, 3 CFR 41 (1978), 
proclaiming the week beginning September 11, 1977, as National His- 
panic Heritage Week. The Secretary of the Interior promulgated a 
memorandum dated August 31 1977, subject: “Hispanic Heritage 
Week,” implementing the Presidential Proclamation by announcing a 
Department Program in honor of Hispanic Week. 

In previous years the Bureau of Mines co-sponsored activities for 
this week with the Department and its other sub-agencies. In 1977, 
however, responding to criticism that the Bureau’s Spanish Speaking 
Program was not sufficiently visible, Mr. Ronald Shelton, Equal Em- 
ployment Opportunity Officer for the Bureau, arranged with the 
Equal Employment Opportunity Commission (EEOC) to co-sponsor 
a joint program on a cost sharing basis at Columbia Plaza, Washing- 
ton, D.C., where major elements of both agencies are located. Mr. 
Shelton explained his actions as follows: 

The Bureau’s cultural performances for observance of National Hispanic 
Heritage Week were arranged through the District of Columbia Department of 
Recreation. Ms. Sonia Castel, Department of Recreation, arranges such cultural 
events for the entire D.C. area. However, because she acts as a cultural clearing- 
house that is a public service, the billing cannot be handled through the DC 
Dept. of Recreation. Therefore, she uses Stage Directions to handle the business 
end of all her arrangements. Stage Directions or Ms. Castel make no profits from 
their activities. 

Ms. Castel referred them to, and worked with, a non-profit organiza- 
tion called “Stage Directions” which develops such programs on a fee 
basis. Negotiations followed which lead to Mr. Shelton’s requisition 
through Stage Directions for performers to present traditional music 
while showing the relevance of the music to the Hispanic culture and 
to coordinate an exhibition of art objects created by Hispanic artists. 
Through Ms. Castel, Mr. Shelton requisitioned insurance coverage 
from the L. E. Harris Agency, Inc., on the art objects included in the 
exhibition. 

Pursuant to Part 205 of the Bureau of Mines Manual, Mr. Shelton 
is delegated requisitioning authority ; however, he does not have pro- 
curement authority. Moreover, he entered into the agreements de- 
scribed above without the concurrence of the Bureau of Mines Con- 
tracting Officer. 

We are advised that the agreements were duly performed in accord- 
ance with their terms and conditions. Ms. Castel, who continued to 


assist Mr. Shelton in arranging the program, paid Stage Directions 
$275 on October 3, 1977, the share of the contract price attributable to 


the Bureau of Mines. She explained her action to the Bureau of Mines 
as follows: 


I was professionally embarrassed by your agency’s delay in payment; I per- 
sonally paid the amount of two-hundred-seventy-five dollars ($275) to Stage 
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Directions for your share of your joint program with ERNOC. I made this pay- 
ment because it was due and owing for services rendered and needed to be paid. 


Ms. Castel had also personally deposited $100 with the L. E. Harris 
Agency, Inc., for insurance premiums to provide coverage for the art 
objects. She subsequently billed the Bureau of Mines for the Stage 
Directions payment and also advised that her deposit would not be 
returned until the insurance agency received payment. 

The Bureau of Mines finally paid the two vouchers on December 21, 
1977. However, the Department of Interior has questioned the legality 
of the payments. The specific issues raised by the Department of In- 
terior are as follows: 

1. Since the various laws, acts, publications, ete., concerning the Bureau of 
Mines Equal Employment Opportunity funding are so general, particularly con- 
cerning the Spanish-Speaking Program, is the Spanish-Speaking Program to be 


considered as an integral part of the Bureau’s Equal Employment Opportunity 
Program? 

2. If your answer to question 1 above is affirmative, are the types of enter- 
tainment and exhibit expenses we paid in the enclosed vouchers proper for the 
Spanish-Speaking Program? 

8. Since Mr. Shelton did not have procurement authority, is the legality of 
these contracts and subsequent payments in question? 


AUTHORITY FOR THE SPANISH SPEAKING PROGRAM 





The first question concerns whether the Bureau of Mines may legally 
fund the Spanish Speaking Program under its Equal Employment 
Opportunity Program. By virtue of the authority contained in 5 
U.S.C. § 1301 et. seq., 3301, 3302 and 7301, governing the appointment, 
examination, selection and regulation of conduct of Federal em- 
ployees, the President announced on November 5, 1970, the initiation 
of a 16 point program to assist Spanish-Speaking American citizens to 
obtain employment in the Federal Service and thereby assure full 
application of the Federal Service EEOC program to this group. 

Pursuant to the authority contained in 42 U.S.C. § 2000e-16(b), 
to promulgate regulations covering the Federal Service Equal Em- 
ployment Opportunity Program, the Civil Service Commission imple- 
mented the President’s 16 point program through the issuance of 
Federal Personnel Manual Letter No, 713-18, dated January 23, 1973, 
Subject; “Equal Employment Opportunity—Implementing the 
Spanish-Speaking Program.” The purpose of this letter was to spe- 
cifically advise Federal officials that the Spanish-Speaking minority 
is included in the disadvantaged minority group that the EEO pro- 
gram is designed to assist. In addition, the FPM letter provides guid- 
ance for use by agency officials in developing agency EEO affirmative 
action measures to accommodate the special needs of the Spanish- 
Speaking employees and prospective employees. Finally the letter 
cautions that the Sixteen Point Program is not to be viewed as a 
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separate equal employment opportunity program, but as a special 
emphasis effort within the context of a total EEO program. 

In accordance with our general practices we solicited the views of 
the Civil Service Commission on this issue. The Commission’s General 
Counsel has formally advised us that the Spanish-Speaking Program 
has been incorporated into the Federal Service Equal Employment 
Opportunity Program since 1970. In view of the above and our own 
analysis of the law, we are of the opinion that the Bureau of Mines 
Spanish-Speaking Program is a legitimate component of that agency’s 
EEO Program. 


LEGALITY OF ETHNIC MUSIC AND EXHIBIT PROGRAM 


Next, Interior questions whether the Bureau of Mines may have 
exceeded its legal authority by the expenditure of appropriated funds 
for the “entertainment and exhibit” programs. At the outset, we note 
that it is a general principle of law that funds appropriated for Gov- 
ernment departments and agencies may not be used for entertaining 
individuals except as specifically authorized by law. 47 Comp. Gen. 
657 (1968) ; 43 ¢d. 305 (1963). Entertainment has been defined as a 
source or means of amusement, a diverting performance, especially 
a public performance, as a concert. drama or the like. People v. Klaw, 
106 N.Y.S. 341, 351 (1907). Also, entertainment denotes that which 
serves for amusement and amusement is defined as a pleasurable oc- 
cupation of the senses, or that which furnishes it, as dancing, sports, 
or music. Young v. Board of Trustees of Broadwater County High 
School, 4 P. 2d 725, 726 (1931). Thus, if Interior has properly char- 
acterized these expenditures as entertainment, there would be no au- 
thority to expend appropriated funds. 

The Bureau of Mines Program for Hispanic Week consisted, ac- 
cording to the record before us, of several different elements. At 2:30 
p.m. on Wednesday, September 14, 1977, there was a presentation 
made in the Columbia Plaza cafeteria which was available to all em- 
ployees. Following introductions by the Directors of the Equal Em- 
ployment Opportunity offices of EEOC and the Bureau of Mines, and 
opening remarks by the chairperson of the EEOC, Mr. Patrick 
Apodaca, Associate Counsel to the President, addressed the gathering. 
Thereafter there was a 1 hour lecture-demonstration of South Ameri- 
can folk music by two musicians from Argentina. According to the 
materials presented us, 


their program has two aims; first, to make American audiences of all ethnic 
backgrounds aware of the richness and variety of Argentina’s musical contribu- 
tion to the world; and second, to explain and to enlighten their audience on the 
study of folk music. Their explanations of the geographic and demographic 
factors which contribute to each folk form is both educational and famous. * * * 
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At the end of these proceedings, there was a reception honoring 
Mr. Apodaca. We assume that any refreshments served were paid 
from private funds or from appropriations specifically available for 
entertainment purposes. The use of Federal funds not specifically 
available for this purpose would, of course, be unauthorized. 

On Friday, September 16, there were two separate programs offered. 
At noon, in the Plaza area, 12 musicians and a guest singer from 
Puerto Rico provided a 2-hour concert of traditional and popular 
music typical to various Caribbean and Latin American countries. 
We are advised that the different ethnic contributions (Spanish, 
European, African and Native American) to the music of Latin 
America were emphasized. In addition, the group performed some of 
their own original music. This group performed outdoors so that the 
employees were able to participate in this program during their lunch 
hour. We are advised that “the purpose of this program was to expose 
the agency employees to the richness of the musical traditions of the 
majority of Spanish-Americans. For most participants, this was a 
unique opportunity to expand their awareness of Latin American 
popular musical tradition.” 

Later in the afternoon, in one of the rooms in Columbia Plaza, after 
remarks by Mr. Shelton and the Director of the Bureau of Mines, 
a slide presentation on Hispanic Americans was given. This activity 
was not part of Interior’s inquiry. 

In addition, there was a slide presentation developed by the audio- 
visual department of EEOC shown continuously in the main lobby. 
Also there was an Hispanic art and ceramics exhibit by five artists. 
The exhibit was open for 2 hours a day during Hispanic Week with 
one artist available each day to discuss his or her work with visitors. 
The information we were provided stated : 


We hope that this program served to expose many people to the fine arts and 
in particular to the contributions made to the fine and plastic arts by Spanish- 
Americans. 

As noted above, under our decisions, appropriated funds may not 
be expended to provide entertainment for employees except when spe- 
cifically authorized by statute or implementing regulations. See, for 
example, 43 Comp. Gen. 305, supra. When we analyze within the con- 
text of our decisions the artistic presentations which were components 
of the Bureau of Mines Hispanic Week, they seem very similar to the 
kinds of activities which we have consistently characterized in the 
past as “entertainment.” We recognize that there may be some con- 
fusion regarding the kinds of activities which are authorized to com- 
memorate Hispanic Week and similar occasions, or which could be 
carried out under any agency’s EEO program, and that some agencies 
in the past have expended appropriated funds to provide entertain- 
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ment characterized as training in connection with EEO programs. 
While we accept without question past agency characterizations that 
this entertainment-type activity was EEO training or, at least, an 
authorized part of its EEO program and we will not take exception 
to any such past expenditures by the Bureau of Mines or other agen- 
cies, we feel that no similar expenditures in the future should be in- 
curred unless made in strict conformance with statute or applicable 
Civil Service Commission regulations. 


UNAUTHORIZED PROCUREMENT ACTION 





We note tl:at as part of the overall EEO package procured by Mr. 
Shelton, there was insurance coverage, in the amount of $300 each for 
thirteen paintings and three sculptures, for a total of $4,800, It is a 
longstanding policy of the United States to assume its own risks of 
loss and not to purchase commercial insurance coverage. 55 Comp. 
Gen. 1196 (1976) ; 39 zd. 145 (1959); and 21 zd. 928 (1942). Thus 
we must hold that this insurance coverage should not have been 
obtained. 

While Mr. Shelton as the Bureau of Mines’ Equal Employment 
Opportun‘ty Officer had authority to approve requisitions, he had not 
been delegated authority to enter into procurement action on behalf 
of the Government. Notwithstanding this lack of authority, Mr. Shel- 
ton entered into a procurement agreement purportedly on behalf of 
the Bureau of Mines for the ethnic music presentations and for in- 
surance coverage of the art objects. 

It is a general principle of law that an agent of the Government 
must have actual authority in order to bind the United States, and 
individuals entering into contractual arrangements with the United 
States are charged with the responsibility of ascertaining the author- 
ity of the agent to act for the Government, The contractor must as- 
sume the risk if the employee does not have the authority to enter 
into the contract on behalf of the Government. The contractor’s 
remedy where the employee lacks authority will be against the unau- 
thorized agent, in this case, Mr. Shelton, It is our understanding that 
Mr, Shelton has been made aware of the extent of his authority. 

Thus, not only did Mr. Shelton enter into agreements which in- 
volved improper use of appropriated funds, but he had no authority 
to enter into any kind of agreements on behalf of the United States. 
Nonetheless, the contracts have been performed and payment made. 
We have determined not to take exception to payments made in the 
past by other agencies, and we see no useful purpose in doing so in 
his case. 
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Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Prior to Official Notice of Transfer 

Residence selling expenses in anticipation of transfer from Hawaii may be re- 
imbursed where illness of employee’s wife did not permit her to continue to 
live in Hawaii. There was a compelling reason for the transfer in the Govern- 
ment’s interest at the time the expenses were incurred, and travel orders based 
on this compelling reason were subsequently issued authorizing expenses. Ac- 
cordingly, there was substantial compliance with requirement that there be an 
administrative intention to transfer the employee when the real estate expenses 
are incurred. James A. Colyer, B—182840, February 18, 1975, modified. 

Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Actual Residence at Time of Official Transfer Requirement 
Entitlement to reimbursement for sale of residence incident to a transfer re- 
quires (under para. C14000.1-1 of 2 Joint Travel Regulations and para. 2-6.1 
of Federal Travel Regulations) that it be the employee’s actual residence when 
he is first definitely notified of the transfer. There was substantial compliance 
where illness of the employee’s wife required living in an apartment pending 
notice of a transfer and where the employee had not entirely vacated the house 
before the transfer notice. Reimbursement for sales expense is allowable but 
subject to deduction of any previous reimbursement for lease termination 
expenses. 

In the matter of Joseph L. White—Expenses of Sale of Residence in 


Anticipation of Transfer, January 8, 1979: 


This decision responds to a request submitted by John D. Graham, 
Chief, Accounting and Finance Division, Defense Property Disposal 
Service, Defense Logistics Agency, Department of Defense, concern- 
ing the claim of Mr. Joseph L. White for reimbursement of real estate 
expenses in the amount of $1,632.95. The matter was forwarded to 
our Office by the Per Diem, Travel and Transportation Allowance 
Committee, PDTATAC Control No. 78-11. 

The issue is whether Mr. White may be reimbursed for the expenses 
of selling his house when prior to actual notice of the transfer Mr. 
White had entered into the contract of sale, had incurred selling ex- 
penses, and had moved with his wife into an apartment. 

Mr. White, a civilian employee of the Defense Logistics Agency, 
was transferred to Honolulu, Hawaii, in November 1975. He pur- 
chased a house in Honolulu in February 1976. His wife became seri- 
ously ill, and Army medical officers at Hickam Air Force Base deter- 
mined, during March 1976 or shortly thereafter, that the environment 
in Hawaii was destructive to her health. Mr. White made plans to 
return to the mainland and entered into a contract for the sale of his 
residence on May 24, 1976. He received oral notice on July 6, 1976, 
that he would be transferred to the mainland. He received formal 
written travel orders changing his permanent duty station to Battle 
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Creek, Michigan, on July 20, 1976, and, because of his wife’s illness, 
he was released on that date from his commitment to serve 3 years in 
Hawaii. 

Settlement day for closing the sale and transferring ownership of 
his Honolulu residence was July 23, 1976. However, Mr. White had 
moved from his house to an apartment in Honolulu on about June 21, 
1976. The move was required because of his wife’s illness. Living in 
the apartment was temporary until he could close the sale of his resi- 
dence in Honolulu and return to the mainland. Although he and his 
wife lived in the apartment, he did not fully vacate his residence until 
July 15, 1976. They evidently remained in the apartment until Au- 
gust 12, 1976, when they departed from Hawaii. 

The file contains a receipt dated May 7, 1976, showing Mr. White’s 
payment of $550 to a realtor as a portion of his broker’s fee or com- 
mission evidently for services performed by May 24, 1976, when the 
buyer signed a sales contract to purchase the residence. The file also 
includes the sales contract which provided for an additional $700 
brokerage fee for services rendered, evidently before May 24, 1976. 

The Defense Property Disposal Service disallowed the sales ex- 
penses because the contract of sale was signed before the employee was 
notified of the transfer. An additional reason for the disallowance was 
that Mr. White had moved into an apartment prior to being notified 
of his transfer. 

By memorandum of February 24, 1978, Headquarters, Defense 
Logistics Agency, recommended reimbursement to Mr. White for 
expenses incurred for the sale of his residence in Honolulu. Two rea- 
sons are given in support of the recommendation. First, although 
Mr. White had contracted for the sale of his residence before he 
received formal notice of his transfer, we held in James A. Colyer, 
B-182840, February 18, 1975, that this circumstance does not dis- 
qualify a civilian employee from entitlement to reimbursement. Sec- 
ond, Mr. White apparently satisfied the condition for entitlement in 
paragraph C14000.1-1, Volume 2 of the Joint Travel Regulations 
(JTR), that the dwelling must be the actual residence of the em- 
ployee when he is first definitely informed of the transfer. 

We agree that a contract to sell a residence before definite notice 
of a transfer does not in itself disqualify an employee from reim- 
bursement for relocation expenses incurred in the sale of purchase of 
a residence. See 48 Comp. Gen. 395 (1968). 

However, this decision announced a limitation concerning the time 
the employee incurs real estate expenses in anticipation of his trans- 
fer, It held that reimbursement is authorized only if there in an admin- 
istrative intention to transfer the employee clearly evident at the 
time the real estate expenses were incurred. See also 52 Comp. Gen. 8 
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(1972) ; 58 id. 836 (1974) ; 54 id. 998 (1975) ; and 57 id. 447 (1978). 
In recent cases, reimbursement has been denied when there was no 
clear evidence of an administrative intention to transfer the employee 
at the time the real estate expenses were incurred and the employing 
agency does not find that the sale or purchase of the residence was 
incident to the transfer. Further, agencies have broad discretion in 
deciding whether the sale or purchase was incident to the transfer. 
Samuel V. Britt, B-186763, October 6, 1976; G. F. McBride, B-187088, 
February 3, 1977; Joan EF. Marci, B-188301, August 16, 1977. 

James A. Colyer, supra, conflicts with the decisions discussed above. 
In Colyer it was stated that for long-distance transfers there was no 
need for a finding that the sale is incident to the transfer and that 
the only requirement was the employee’s occupancy of the residence 
when there is notice of the transfer, even though the selling expenses 
were incurred before the employee anticipated a transfer. Colyer is, 
therefore, modified to the extent it is inconsistent with the above cases. 

When Mr. White incurred the real estate expenses, there were com- 
pelling reasons in the Government’s interest for a transfer and these 
reasons were the basis for subsequently issuing travel orders approv- 
ing the real estate expenses. Where such a compelling reason leads the 
employee to believe he will be transferred and he actually is trans- 
ferred, we have held that there is substantial compliance with the 
requirement for a clearly evident intention to transfer him. See 
B-170800, December 22, 1970. 

We find that the reasons for the transfer in this case were com- 
pelling when military doctors determined that Mrs. White could not 
continue to live in Hawaii. The alternative to a transfer was Mr. 
White’s separation from the service and return to his former residence 
in the continental United States at Government expense. Serious ill- 
ness in the employee’s immediate family, when found to exist by a 
responsible command official and verified by a physician, is an ade- 
quate reason for release from the employee’s 3-year commitment to 
serve overseas. Paragraph C4009-2b of 2 JTR. 

We conclude that the military doctors’ finding that Mrs. White 
could not live in Hawaii constituted substantial compliance with the 
requirement that there be a clearly evident intention to transfer at the 
time real estate expenses are incurred. 

The final question in this case is whether the residence sold in Hawaii 
was Mr. White’s actual residence when he was first definitely informed 
of the transfer as required by paragraph C14000.1-1 of 2 JTR and 
paragraph 2-6.1 of FTR. It is to be noted that because of Mrs. White’s 
illness Mr. and Mrs. White had lived in an apartment since approxi- 
mately June 21, 1976, when Mr. White was orally informed on July 6, 
1976, that he would be transferred. Since living in the apartment was 
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required because of Mrs. White’s illness and was only temporary 
pending reassignment, there was substantial compliance with the resi- 
dence requirement. Jesse A. Greer, B-189122, November 7, 1977. Also, 
the administrative report indicates that the residence to be sold was 
not entirely vacated until after definite notice of the transfer. Conse- 
quently, reimbursement is not prohibited because of temporarily liv- 
ing in the apartment. 

Reimbursement of the selling expenses may be paid, subject to de- 
duction for any amount already reimbursed for expenses incurred to 
terminate the apartment lease. Reimbursement of expenses for only 
one residence transaction at the old official station is permitted. B- 
177343, March 7, 1973. 


[B-188552] 


Officers and Employees—Transfers—Relocation Expenses—Taxes 


The real estate listing agreement signed by a transferred employee incident to 
sale of his residence at his old duty station required payment of 6 percent com- 
mission on selling price, plus the applicable gross receipts tax on the commission. 
Employee may be reimbursed for the tax paid to the broker under para. 2-6.2a, 
Federal Travel Regulations, if it is customary in area for tax to be passed 
through to seller. Tax should be viewed as part of cost of services rendered by 
real estate broker, since it is neither levied on property nor included in purchase 
price. 54 Comp. Gen. 93 (1974) distinguished. 

In the matter of David R. Wiser—Real Estate Commission—Taxes, 


January 10, 1979: 


By letter dated March 7, 1977, Edwin J. Fost of the Drug Enforce- 
ment Administration (DEA), Department of Justice, requested an 
advance decision as to whether Mr. David R. Wiser, an employee of 
DEA, is entitled to be reimbursed for the tax he paid on the broker’s 
commission when he sold his home in Albuquerque, New Mexico, inci- 
dent to his transfer to Miami, Florida. 

By Travel Order B-0271, April 29, 1976, Mr. Wiser was transferred 
from Albuquerque to Miami. His broker’s commission and other ex- 
penses associated with the sale of his residence in Albuquerque have 
been reimbursed. However, DEA disallowed the amount of $118.58 of 
the broker’s fee, representing a 414 percent tax on the commission. 
This was done on the basis of our decision B-171878, August 4, 1974, 
published at 54 Comp. Gen. 93. Mr. Wiser has reclaimed the $118.58 
on the ground that the cited decision is not applicable to the sale of a 
residence and that the fee (tax) is charged by all real estate firms. The 
Federal Travel Regulations (FTR), FPMR 101-7 (May 1973), in 
paragraph 2-6.2a allows reimbursement of a broker’s fee or real estate 
commission paid by the employee for services in selling his residence, 
but not in excess of the rates generally charged for such services in 
the locality of the old official station. 
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The claimant’s contract or listing agreement with his real estate 
broker states in pertinent part : 

I agree to pay Broker a commission of 6 per cent of the selling price plus 
applicable New Mexico Gross receipts tax on said commission * * *. 

We note that this listing agreement appears to be a standard agree- 
ment that was prepared by the Albuquerque Board of Realtors. The 
gross receipts tax referred to is imposed by the State of New Mexico 
and the city of Albuquerque upon the real estate broker and is meas- 
ured by the amount of the commission earned from a sale. According 
to a letter dated July 21, 1976, from Pioneer National Title Insurance, 
the 41/4 percent tax on the realtor’s commission is charged by all real 
estate firms in Aubuquerque. 

In our decisions concerning reimbursement of taxes paid in connec- 
tion with the relocation of an employee, we have attempted to deter- 
mine whether or not the tax is a transfer tax and hence reimbursable 
under FTR para. 2-6.2d. Cf. B-178943, September 17, 1974, and 
54 Comp. Gen. 93 (1974). In doing so we look to the local interpreta- 
tion of the tax in question, rather than viewing the tax from the per- 
spective of its impact on the employee and then applying a national 
standard. 54 Comp. Gen. 93 (1974). 

We do not believe that the above cases are applicable here. In those 
cases, the tax was included in the purchase price of a residence and 
was measured by the value of the property. Since the tax was, in effect, 
levied on the property we had to determine whether or not it was a 
transfer tax within the meaning of the FTR. In the instant case, how- 
ever, the tax is levied neither on the property nor on either party to 
the sale, but on the value of services performed by a third party, the 
real estate broker. As such, we believe it is more appropriate to treat 
the tax imposed here as part of the cost of the services rendered by 
the broker incident to the sale of the house rather than as a tax on the 
property. 

As stated above, under FTR para. 2-6.2a, a transferred employee 
may be reimbursed for the amount of real estate broker’s commission 
paid on the sale of his home, but not more than the amount generally 
charged in the locality. According to the letter from Pioneer Title In- 
surance, all the real estate brokers in Albuquerque pass on the gross 
receipts tax as part of the commission charged. Also, as we noted above, 
the listing agreement is a standard form agreement, and provides for 
the pass-through of the tax. 

Accordingly, unless it is determined by the appropriate office of the 
Department of Housing and Urban Development that it is not cus- 
tomary in Albuquerque for the real estate broker to charge the seller 
the gross receipts tax in addition to the broker’s commission, Mr. Wiser 
may be reimbursed for the amount claimed. 
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Transportation—Freight—Charges—More Than One Rate Appli- 
cable 


Where either of two rates may be applied the shipper is entitled to the rate which 
produces the lowest charges on the shipment. 


In the matter of Yellow Freight System, Inc., January 15, 1979: 


Yellow Freight System, Inc., requests review by the Comptroller 
General of the final action taken by the General Services Administra- 
tion (GSA) pursuant to Section 201(3) of the General Accounting 
Office Act of 1975, 49 U.S.C. 66(b) (Supp. V, 1975). GSA withheld 
$1,840.26 from other moneys due the carrier to collect an overcharge 
discovered in the freight charges billed and paid on a less-than-truck- 
load mixed shipment weighing a total of 8,309 pounds moving from 
West Yermo, California, to Camp Lejeune, North Carolina, under 
Government bill of lading No. K-0730126, issued on March 19, 1975. 

Yellow Freight contends that GSA used an improper basis in com- 
puting the overcharge and requests repayment of $763.46. Yellow 
Freight contends that the radio repair outfits contained in the ship- 
ment should be rated as a truckload of 12,000 pounds under item 147850 
of National Motor Freight Classification 100—A, and that the charges 
on them should be computed at the truckload rate of $13.46 per hun- 
dred pounds published in Rocky Mountain Motor Tariffs ICC RMB 
120-A and 521. (In its initial billing the carrier used a minimum weight 
of 20,000 pounds in computing those charges.) On all the other articles 
contained in the shipment, Yellow Freight contends that the charges 
should be computed at the same less-than-truckload rates as used in 
the initia! billing. 

GSA contends that a less-than-truckload rate of $14.07 per hundred 
pounds provided in item 2000 of Rocky Mountain Motor Tariff Bu- 
reau U.S. Government Quotation ICC RMB 33 (RMB 33) which ap- 
plies on shipments weighing between 5,000 and 9,999 pounds should be 
used on all of the articles in the 8,309-pound shipment. 

The $14.07 rate applies on freight all kinds except those articles 
named in item 1225. Radio repair outfits are not named in item 1225. 

Among other things, item 100 of Quotation RMB 33 provides as 
follows: 


NOTE 1—THE CLASSES RULES AND REGULATIONS, ESTIMATED AND 
MINIMUM TRUCKLOAD OR VOLUME WEIGHTS, SHIPPING AND PACK- 
ING REQUIREMENTS, ALLOWANCES AND PRIVILEGES, OR OTHER 
PROVISIONS OR CONDITIONS PUBLISHED IN THIS QUOTATION, AB- 
BROGATE AND SUPERSEDE THOSE IN THE GOVERNING PUBLICA- 
TIONS IN CONFLICT. 


Note 1 of item 100, by its terms, provides for the replacement of the 
ratings published in the National Motor Freight Classification 100-A 
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on shipments ratable under Quotation RMB 33. The quotation, which 
contains the less-than-truckload rates, is a self-contained rate author- 
ity which produces lower charges than those available under the mo- 
tor freight classification and the carrier’s published tariffs. 

When either of two rate authorities may be applied to compute the 
charges on a given shipment, the shipper is entitled to application of 
the rate which produces the lower charges. Emory Air Freight Corp. v. 
United States, 499 F. 2d 1255 (Ct. Cl. 1974) ; Union Pacific R.R. v. 
United States, 163 Ct. Cl. 473 (1963) ; Union Pacific R.R. v. Ore-Ida 
Potato Products, Inc., 252 F.2d 505 (9th Cir. 1958). 

Since Quotation RMB 33 is not dependent upon the ratings in the 
National Motor Freight Classification, and since the charges computed 
under Quotation RMB 33 are lower than the charges computed under 
tariffs ICC RMB 120-A and 521, the charges computed under Quota- 
tion RMB 33 are for application. 

The charges computed by the GSA thus appear proper and the 
settlement action is sustained. 


[B-193045] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Significant Procurement Issue Exception 


Protester argues that bid rejection as nonresponsive for failure to comply with 
mandatory prebid site inspection requirement was improper, on basis that prebid 
site inspection is not appropriate responsiveness criterion. Agency contends that 
protest is untimely, since it was not filed prior to bid opening. However, since 
agency states that requirement is now standard in all of its IFB’s, protest pre- 
sents principle of widespread interest for consideration under “significant issue” 
exception to General Accounting Office’s timeliness rules. 


Contracts—Specifications—Site Visits 


Where bid does not take exception to Government’s requirements, bidder’s failure 
to make mandatory prebid site inspection does not justify bid rejection as “non- 
responsive,” since acceptance of bid would effectively bind bidder to perform at 
bid price in accordance with advertised terms and specifications. Purpose of site 
inspection provision must be viewed as warning bidders that site conditions could 
affect performance cost and bidders therefore assume risks of increased perform- 
ance cost caused by observable site conditions, and to protect Government from 
necessity of permitting bid withdrawal or claims after contract award. 


In the matter of Edw. Kocharian & Company, Inc., January 15, 
1979: 


Invitation for bids (IFB) No. DMA 800-78-B-0052 was issued on 
September 7, 1978, by the Defense Mapping Agency (DMA) to 
replace four air-handling units at the DMA Topographic Center. 
Paragraph 11 of an addendum to Standard Form 22, “Instructions to 
Bidders,” was entitled “SITE INSPECTION” and provided: 


A site inspection in connection with work covered under this solicitation is 
MANDATORY. Prospective bidders shall inspect the site of the proposed work 
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to inform themselves of all general and local conditions that may affect the 
work or cost thereof, to the extent such information is reasonably obtainable. 
The site will be available for inspection, by appointment, Mondays thru Fridays, 
between the hours of 7:00 a.m. and 2:00 p.m. Bidders shall contact Mr. William 
E. Shimmel * * * to make the necessary appointment. * * * 


CAUTION: FAILURE ON THE PART OF THE BIDDER TO MAKE THE 
MANDATORY SITE INSPECTION WILL RESULT IN REJECTION OF 
HIS BID AS NONRESPONSIVE. 


Bids were opened on September 27, and Edw. Kocharian & Com- 
pany, Inc. (Kocharian), was the apparent low bidder. However, it 
was determined that Kocharian did not comply with the site inspec- 
tion requirement, and the contracting officer proposes to reject the 
bid as nonresponsive. Kocharian has filed a protest in our Office against 
such proposed action. 

Kocharian contends that it in fact fulfilled the solicitation’s site 
inspection requirement. Kocharian states that it did not receive a 
complete IFB until Friday, September 22. In view of the short time 
left to inspect the site and prepare a bid, a Kocharian representative 
visited the site on Saturday, September 23, at which time, Kocharian 
states, “he was able to make an inspection sufficient to assure himself 
of the type of construction of the interior.” That inspection consisted 
of a view of the building from the door, accompanied by the security 
officer on duty. 

Kocharian further argues that even absent a site inspection the 


rejection of its bid as nonresponsive would be improper, notwithstand- 
ing the warning in the IFB quoted above. Kocharian contends that its 
bid represents an objective, unequivocal offer to perform the required 
work at the bid price. Kocharian states: 


* * * unless a bidder takes exception to, or otherwise manifests an intention 
not to be bound to perform the contract in strict accordance with the require- 
ments of the contract then the bid is not non-responsive. * * * if a bid constitutes 
a definite and unqualified offer to meet the substantive terms of the solicitation, 
ie., those that could affect price, quality, quantity or delivery, then the bid is 
responsive. * * * 


Kocharian further states: 


* * * The sole effect of a bidder’s failure to conduct a pre-bid site inspection 
in the face of this mandatory language would be to provide the government with 
a defense, should, during the course of performance, claims be presented for 
equitable adjustments under the Changes or the Differing Site conditions clause 
where the matter in issue could have readily been ascertained through a pre-bid 
site inspection. * * * 

Thus, it is Kocharian’s position that a failure to perform a prebid 
site inspection is not relevant to the responsiveness of a bid, i.e., that it 
would in no way diminish the responsibility of a firm offering to per- 
form the contract in strict accordance with the invitation’s specifica- 
tion to in fact do so. 

In a report on the protest, DMA first argues that the protest, which 
DMA characterizes as being against the inclusion in the IFB of a 
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mandatory site inspection provision, is untimely under section 
20.2(b) (1) of our Bid Protest Procdures, 4 C.F.R. part 20 (1978), 
since it was filed after bid opening and, therefore, should not be con- 
sidered on the merits. That provision in our Procedures requires that 
protests based on alleged improprieties in an IFB which are apparent 
prior to bid opening be filed by that date. DMA argues that by having 
failed to protest the requirement Kocharian accepted it as a valid 
responsiveness matter and, therefore, should be estopped from pro- 
testing its application. 

However, the report indicates that mandatory prebid site inspection 
is now a standard requirement in all IFB’s issued from DMA’s 
Engineering Division, Facilities Engineering Office. Therefore, we 
consider the issue as characterized by DMA to present a principle of 
widespread interest. On that basis, even if untimely filed, we will con- 
sider the merits under section 20.2(c) of our Procedures as involving 
an issue “significant to procurement practices or procedures.” See 52 
Comp. Gen. 20 (1973). 

We note here that it is the contracting officer’s opinion that the 
September 23 site visit by Kocharian does not constitute a valid site 
inspection under the IFB requirement, although the reason therefor 
is not provided. Although we recognize that the visit took place on 
other than a day specified in the IFB and did not involve the named 
DMA representative, we are not convinced that Kocharian did not 
comply with at least the intent of the requirement. However, this issue 
is academic since, for the reasons discussed below, we must agree with 
the protester that even if it had not inspected the site at all it would 
be improper for DMA to reject its bid as nonresponsive. 

In regard to the propriety of the subject provision, DMA contends 
that a site inspection could affect price, quantity, quality or delivery 
and as such is a material requirement and, therefore, a legitimate 
responsiveness criterion. DMA concedes that, as Kocharian contends, 
the standard site inspection clause essentially operates as a defense to 
subsequent contractor claims, but argues: 


* * * the intention of the Agency in requiring a mandatory site inspection was 
addressed to affirmative contract formation principles rather than preserving a 
possible defense. 

It was our intention that the contract be interpreted based on informed mutual- 
ity of assent, devoid of waivers which could possibly involve us in avoidable 
claims. * * * 

* * * we sought a contract based on fully informed, intelligent mutuality of 
assent, rather than mutuality based on a promise instinct with a waiver. 


In this regard, the report also states the following reasons for mak- 
ing mandatory prebid site inspection a standard IFB requirement. 


[1] Experience has proven that only if the prospective contractor visits the 
site can he become familiar with all aspects of the job which may influence his 
bidding. 
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[2] It is literally impossible to depict in drawings all of the details of exist- 
ing conditions that the contractor has to work around during various phases of 
construction. Only site inspection will confirm and identify these conditions. 

[3] The site inspection will identify, first-hand, the working conditions, enable 
the contractor to make a realistic bid package, and minimize misunderstandings 
and change orders during the period of the contract. 

[4] Site inspections will also give the contractors a feel for the lost time, which 
may be experienced by his mechanics in getting to the job site due to security 
procedures. This lost time would also be reflected in his bid package. 


Finally, DMA cites as support for its view a number of our deci- 
sions in which we indicated that failure to perform a nonmandatory 
site inspection would not affect a bidder’s eligibility for award; DMA 
suggests that the “implicit corollary” of those decisions is that failure 
to perform a mandatory site inspection is a proper ground for bid 
rejection. 

Defense Acquisition Regulation (DAR) § 18-204 (1976 ed.) ad- 
vises procuring agencies that appropriate provisions should be made 
for bidders to inspect construction sites. Paragraph 2 of Standard 
Form 22, “Instructions to Bidders,” included in the DMA solicitation, 
urges bidders to visit the construction site to ascertain the nature 
and location of any factors which could affect the work or the cost 
thereof, and warns that failure to do so will not relieve bidders of the 
responsibility to properly estimate the difficulty or cost of successfully 
performing the work. (Note that the mandatory site inspection provi- 
sion was contained in an addendum to this paragraph.) 

As DMA points out, we have considered protests involving solicita- 
tions that reflect such advice by containing provisions that strongly 
suggest that bidders inspect the worksite before submitting bids. See, 
for example, Southern Industrial Laundry d/b/a Alabama Laundries 
and Linen Supply, B-191095, April 21, 1978, 78-1 CPD 310, and 
B-170294, October 5, 1970. In resolving those protests, we indicated 
that the failure to attend a site inspection was not sufficient reason to 
reject a bid. We have also considered a protest where a prebid site 
inspection was mandatory, although we there found that the Govern- 
ment nevertheless intended to consider a bid for award even though 
the bidder may have failed to inspect the site. See 52 Comp. Gen. 955 
(1973). 

In both situations, we stated that provisions giving bidders the 
opportunity to visit a worksite and urging them do do so are designed 
to warn bidders that site conditions could affect the cost of contract 
performance and to protect the Government from the necessity of 
permitting the withdrawal of a bid submitted by a firm that failed 
to inspect, or a claim by such firm after award of the contract. 

The test to be applied in determining the “responsiveness” of a bid, 
however, is whether the bid as submitted is an offer to perform, with- 
out exception, the exact thing called for in the invitation. 49 Comp. 
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Gen. 553, 556 (1970). If the test is met, the bidder is effectively bound 
to perform in accordance with the invitation’s requirements, see 42 
Comp. Gen. 464 (1963), and we do not see how a failure to make a 
prebid site inspection would define or limit that obligation. To the 
extent that a site inspection affects the bidder’s price, as DMA argues, 
it does so only in the context of that price’s reflection of the bidder’s 
business judgment as to his performance cost; it does not affect the 
obligation to perform at the price bid. 

In fact, we see no difference between the above-stated purposes for 
recommending prebid site inspections and those proferred by DMA 
for making the inspection mandatory, notwithstanding that DMA 
distinguishes its rationale in the present case as being based on a desire 
for “informed, intelligent mutuality of assent” as opposed to “mutual- 
ity based on a promise instinct with a waiver.” Whether expressed in 
mandatory terms or not, the provision is viewed as advising bidders 
that they bear the risk of problems that could have been resolved by a 
reasonable prebid site inspection. See 52 Comp. Gen. 389, 391 (1972). 

We understand how DMA could draw the “implicit corollary” it 
suggests from our decisions in this area. However, since the issue was 
never directly decided in the cited cases, we reject the view that they 
support DMA’s position in the present protest. In fact, we have in 
dictum cited our decision in 52 Comp. Gen. 955 (1973) for the proposi- 
tion that the Government cannot make attendance at a prebid site 
inspection a mandatory condition of submitting a bid. See Southeastern 
Services, Inc., and MC&E Service and Support Co., Inc., B-183108, 
June 16, 1975, 75-1 CPD 366. 

In view of the above, the prebid site inspection requirement provides 
no basis for disqualifying Kocharian from the competition. Compare 
our similar view regarding attendance at scheduled preproposal con- 
ferences. See 50 Comp. Gen. 355 (1970). 

The protest is sustained, and award should be made to Kocharian 
under the IFB, if otherwise appropriate. In addition, we are advis- 
ing DMA by separate letter of our view concerning mandatory prebid 
site inspections in relation to “responsiveness.” 


[B-193270] 


General Accounting Office—Jurisdiction—Subcontracts 


Where prime contractor is conducting competitive procurement designed to 
develop second source for subsystem and after proposals are received Govern- 
ment encourages prime to consider alternate proposal from licensee of subsystem 
contractor, participation by Government is sufficient under Optimum Systems 
standard for General Accounting Office (GAO) to hear protest by potential sec- 
ond source against cancellation of solicitation and proposed award of sub- 
contract to licensee. 
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Contracts—Negotiation—Source Selection—Preprocurement  v. 
Procurement Actions—Review by GAOQ—Prime Contractor Pro- 
curement 


Argument that choice of licensing proposal as opposed to proposals for develop- 
ment of second source was preprocurement action under Maremont Corporation, 
55 Comp. Gen. 1362, to preclude GAO review is found to be without merit since 
Government and prime contractor were not determining minimum needs so much 
as they were comparing alternative proposals for meeting those needs. 


Contracts—Protests—Subcontractor Protests—Timeliness 


While protester knew alternative method was being considered at least 2 months 
prior to final decision being made, protest is timely where filed within 10 working 
days of final decision because to have protested earlier would have been 
premature. 

In the matter of Singer Company, Inc., Kearfott Division, January 


17, 1979: 


Singer Company, Inc., Kearfott Division (Singer), protests actions 
taken by McDonnell Douglas Corporation, McDonnell Douglas Astro- 
nautics Company (MDAC), in connection with MDAC’s perform- 
ance of its prime contract with the Department of Defense (DOD). 
This prime contract is for the design, development and furnishing of 
AN/DSW-15 Cruise Missile Land Attack Guidance Sets and Naviga- 
tion/Guidance Equipment for the AGM-86-B Air Launched Cruise 
Missile. 

Singer’s protest challenges the cancellation of three requests for 
proposals (RFP’s) issued by MDAC to develop a second source for 
the Cruise Missile inertial guidance subsystem and the choice of a 
licensing approach instead to fulfill the requirement. 

Because of various issues raised, this decision is limited solely to the 
jurisdiction of our Office to hear the protest and the timeliness of 
Singer’s protest under our Bid Protest Procedures (4 C.F.R. part 20 
(1978) ). 

The first issue for resolution is whether our Office should exercise 
jurisdiction, so as to rule on the merits of the protest, since the protest 
is against the award of a subcontract by a Government prime 
contractor. 

Generally, the contracting practices and procedures employed by 
prime contractors—who are normally acting as independent contrac- 
tors—in the award of subcontracts are not subject to the statutory and 
regulatory requirements governing direct procurements of the Federal 
Government. 49 Comp. Gen. 668 (1970). However, we will consider 
protests by subcontractors under certain limited circumstances, in- 
cluding where the active or direct participation of the Government 
in the selection of a subcontractor has the net effect of causing or con- 
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trolling the rejection or selection of potential subcontractors, or of 
significantly limiting subcontractor sources. Optimum Systems, In- 
corporated, 54 Comp. Gen. 767 (1975), 75-1 CPD 166. Both Singer 
and the Government procuring activity, the Joint Cruise Missile 
Project Office (JCMPO), agree that, if our Office is to entertain the 
protest, our jurisdiction would be founded under that criterion. 

The following history is relevant. MDAC was awarded the above- 
noted prime contract in 1975 by DOD with Litton Industries, Inc., 
Guidance and Control Systems Division (Litton), Woodland, Cali- 
fornia, as the subcontractor for design and production of the inertial 
guidance subsystem. 

On January 14, 1977, DOD established the JCMPO to manage the 
Cruise Missile Program and to direct the development of both the 
Navy and Air Force versions of the missile. One of the policies to be 
followed by JCMPO was to encourage subsystem/second-source com- 
petitive procurement by which major Cruise Missile subsystems would 
be procured from two contractors who would be competing with each 
other for a portion of the total production order. 

In late 1977, MDAC sent requests to industry for planning infor- 
mation concerning the cost to the Government of developing and qual- 
ifying an alternate production source or a “second source.” Follow- 
ing evaluation of the information submitted by industry, MDAC 
briefed JCMPO regarding its proposed second-source competition 
which envisioned competition through either a form, fit and function 
approach of redevelopment of the system utilizing new technologies. 
The second-source development, through the demonstration phase, 
would be funded by the subcontractors themselves. MDAC requested 
JCMPO approval of this approach, but JCMPO advised that, since 
it had no control over how MDAC or its potential subcontractors ex- 
pended their funds, such approval or disapproval would be presump- 
tuous. 

On March 17, 1978, MDAC issued three RFP’s to a number of pros- 
pective offerors. Each RFP was for a portion of the inertial guidance 
subsystem, i.e., computer subsystem, power subsystem and reference 
measuring unit. 

At a briefing with offerors held on March 24, 1978, MDAC advised 
that it would obtain commitments from JCMPO, prior to authorizing 
a supplier to proceed, that: 

1. establish JOMPO intent to fund and support FSD (Full 
Scale Development) if the Competitive Evaluation Phase System 
development is successful ; 

2. confirm JCMPO policy that development of a second-source 
system is required and will be actively supported through FSD 
and full production ; and 
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3. confirm that JCMPO plans do not include procurement of 
Cruise Missile Guidance Systems from any source other than 
MDAC and that the Guidance System developed during this pro- 
gram will be the only second-source system considered for Cruise 
Missile application. 

Because of numerous complaints received from offerors, JCMPO 
advised MDAC, on April 6, 1978, that it would fund the second-source 
competition and, therefore, it wished to review the source selection 
criteria and written procurement plan for the second-source solicita- 
tions and also to review and approve the proposed source selection. 

During May 1978, several discussions were held between JOMPO 
and MDAC regarding the status of the second-source competition, the 
alternate vendor technical approaches and how MDAC would evaluate 
the responses to the RF P’s. 

In this same time period, May 1978, following preliminary con- 
tacts by Litton during March and April regarding the possibility of 
licensing production of Litton’s equipment to another manufacturer, 
JCMPO met with Litton on several occasions to explore acquisition 
alternatives to MDAC’s second-source competition. 

During these discussions, it became evident that, while Litton was 
willing to license another contractor to produce most of the compo- 
nents of the guidance system, it was unwilling to license production of 
the gyroscopes and accelerometers, two essential components of the 
subsystem. Litton suggested that Litton Systems, Canada, Limited 
(Litton-Canada), Litton’s Canadian division, could supply these com- 
ponents to the second-source contractor. It was determined that the 
licensing of another contractor would require too long a leadtime at an 
unreasonable cost for such a contractor to reach production capability. 

The discussions then turned to the possibility of licensing Litton- 
Canada as the second source for the entire inertial guidance subsystem 
as a less expensive, lower risk alternative to the MDAC second-source 
competition. On June 27, 1978, JCMPO visited Litton-Canada to re- 
view its capabilities and facilities. Subsequently, a Memorandum of 
Agreement (MOA) was drafted between JCMPO and Litton to es- 
tablish Litton-Canada as the second source for the guidance subsystem. 
The purpose of the MOA was to: 

a. agree on steps to establish a dual-source capability for cruise 
missile guidance and control components in Litton-Canada includ- 
ing the necessary transfer of technology from Litton Guidance 
and Control Division ; 

b. assure independent competition in pricing between Litton- 
Canada and Litton Guidance and Control Division; 

ce. preclude royalty charges or license fees to the Government; 

d. limit profits charged to the Government; and 
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e. provide for Litton capitalizing equipment needed to achieve 
production capability with an appropriate capital investment in- 
centive for inclusion in applicable procurements. 

Returning now to the MDAC second-sources competitions, on Au- 
gust 4, 1978, MDAC presented JCMPO with its methodology, require- 
ments and approach being utilized in the second-source RF P’s. 

On August 11, 1978, JCMPO requested that MDAC include the 
licensing approach in its evaluations and on August 31, 1978, MDAC 
advised JCMPO of its conclusions regarding the second-source RFP 
responses and its prelimary evaluation of the licensing approach. Also, 
in the early part of September, Litton-Canada submitted an unso- 
licited proposal to MDAC to produce the inertial guidance subsystem 
under license from Litton. Between September 7-14, 1978, JCMPO 
reviewed MDAC’s evaluation of the technical proposals under the 
RFP’s. On September 15, 1978, in a presentation to JCMPO, MDAC 
advised that none of the second-source offerors offered as low a risk 
at minimal cost as the licensing approach and on October 13, 1978, 
MDAC, with the concurrence of JCMPO, decided no awards would 
be made under the RFP. By letter of October 16, 1978, MDAC advised 
the offerors of the above decision and on October 20, 1978, Singer pro- 
tested the cancellation of the RFP to our Office. 

JCMPO, MDAC and Litton all have taken the position that the in- 
volvement of JCMPO in these proceedings was not sufficient to invoke 
the jurisdiction of our Office under the standards enunciated in Opti- 
mum Systems, supra, and its progeny. 

JCMPO contends that its actions in the instant matter are compara- 
ble to the actions of the National Aeronautics and Space Administra- 
tion (NASA) in Structural Composites Industries, Inc. (SCI), 
B-184938, October 28, 1975, 75-2 CPD 260, affirmed, 55 Comp. Gen. 
1220 (1976), 76-1 CPD 417, wherein we declined to take jurisdiction 
of the subcontractor protest. In that decision, NASA’s prime con- 
tractor, Rockwell International, was attempting to procure gas storage 
pressure tanks for the space shuttle. Rockwell and NASA developed 
a specification which SCI maintained mandated the selection of an- 
other firm as the subcontractor. 

Our holding in the decision, based on the above facts, stated as 
follows: 


* * * NASA denies that it either suggested, approved or directed a sole-source 
award to Brunswick or directed that the award not be split. While we recognize 
that SCI strongly disputes NASA’s position with respect to the foregoing matters, 
we do not believe on the basis of the record that SCI has carried the burden of 
proof to establish that NASA’s involvement or alleged bias justifies our consid- 
eration of the protest under the first Optimum Systems standard. 


We do not find Structural Composites Industries Inc., controlling 
in this case. Moreover, while numerous other cases are cited by 
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JCMPO, Litton and Singer, we do not find any controlling in the 
present factual situation. We believe JCMPO’s involvement was more 
substantial than merely approving the prime’s selection of a subcon- 
tractor, the offered equipment or the subcontractor’s experience. Flair 
Manufacturing Corp., B-187870, December 14, 1976, 76-2 CPD 486; 
Lyco-ZF, B-188037, January 17,1977, 77-1 CPD 36; Industrial Boiler 
Co., B-187750, February 25, 1977, 77-1 CPD 142; William M. Bailey 
Company, Industrial Products Division, B-190682, December 8, 1977, 
77-2 CPD 447; and Teledyne Brown Engineering, B-186221, May 21, 
1976, 76-1 CPD 336, affirmed, December 15, 1976, 76-2 CPD 489. 

Here, MDAC had surveyed the industry concerning possible costs 
involved, in a second-source competition and then had issued RFPs 
to numerous prospective contractors and received proposals. While 
MDAC was in the process of evaluating these responses, JCMPO asked 
MDAC to evaluate the licensing approach, following discussions be- 
tween JCMPO, Litton and Litton—Canada which lasted from March 
1978 to August 1978. MDAC had not been involved in these meetings. 

Therefore, it appears that without encouragement from JCMPO, 
MDAC would not have considered Litton—Canada to be an acceptable 
source under a licensing arrangement in view of its relationship to 
Litton, the second primary source. In fact, Litton must have recog- 
nized that MDAC would not have considered a proposal from Litton- 
Canada without JCMPO’s prior approval, since Litton initially ap- 
proached JCMPO rather than MDAC with the idea of using Litton- 
Canada under a licensing arrangement, Also, because of JCMPO’s 
discussions with Litton, JCMPO knew that the use of the licensing 
approach would necessarily limit the number of firms to which Litton 
would license to only Litton—Canada. 

The basis of the protest is that it was unfair to compare Litton- 
Canada’s proposal to the RFP proposals. While the parties and our 
Office have not found any past decisions directly on point with the 
instant factual situation, we believe the actions of JCMPO were sufli- 
cient to meet the test of Optimum Systems, supra. 

However, JCMPO also argues that our Office should not review 
the merits of the protest because the actions of both MDAC and 
JCMPO were merely “preprocurement” actions under our decision 
in Maremont Corporation, 55 Comp. Gen. 1362 (1976), 76-2 CPD 
181. In Maremont, our Office held that the conduct of “side by side” 
tests of American and Belgian machine guns by the U.S. Army was 
not a procurement such as to require compliance with applicable pro- 
curement rules and regulations but was a preprocurement action to 
determine the Army’s minimum needs. JCMPO contends that the 
MOA is not a Government contract because it did not procure any- 
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thing and was not entered into by a designated contracting officer, 
but was merely a “preprocurement” document which establishes the 
basis for future competitions between Litton and Litton—Canada. 

There has been much discussion in the briefs submitted to our 
Office as to whether this factual situation was comprised of two sepa- 
rate and distinct acquisition approaches, licensing and second-source 
competition, or was a single procurement action to determine an alter- 
nate contractor for the inertial guidance subsystem. We believe the 
facts before our Office, when viewed from the standpoint of MDAC, 
show that MDAC was attempting to fulfill the mandate of JOMPO 
for a second source, when interrupted by the introduction of the 
possibility of a licensing arrangement by JCMPO, 

While JCMPO takes the position that the RFP’s and the MOA 
were merely attempts to define the minimum needs of the program 
(i.e., the technical approach to be utilized, either a form, fit and func- 
tion approach or licensing), it appears the JCMPO and MDAC were 
not determining minimum needs so much as they were comparing al- 
ternative proposed methods of meeting those needs, We believe it is 
appropriate for our Office to review the merits of such a protest. 

Finally, JCMPO has challenged the timeliness of Singer’s protest 
under our Bid Protest Procedures by arguing that Singer knew or 
should have known that licensing was being considered as an alter- 
native to the second-source competition more than 10 working days 
prior to the filing of its protest with our Office on October 20, 1978. 
JCMPO cites Brandon Applied Systems, Inc., 57 Comp. Gen. 140 
(1977), 77-2 CPD 486, as authority for the proposition that a pro- 
test should be filed if the protester’s interests are being directly threat- 
ened under a then-relevant factual scheme. JCMPO states that 
Singer had knowledge that the licensing approach was being explored 
by JCMPO as early as June 2, 1978, when an interview with the head 
of JCMPO was published in an industry publication and certainly 
no later than July 28 or July 29, 1978. On July 28, 1978, a congres- 
sional source from Singer’s State wrote to JCMPO inquiring as to 
consideration being given to licensing. On July 29, 1978, the head of 
JCMPO visited Singer’s facilities and was shown charts by Singer 
comparing licensing with Litton—-Canada and other acquisition ap- 
proaches, Therefore, JCMPO concludes that Singer knew of the possi- 
bility of the utilization of the licensing approach to Singer’s detriment 
by July 29, 1978, and should have protested within 10 working days 
thereafter. 

However, JCMPO admits, and the record reflects, that a decision 
to cancel the RFP’s and choose the licensing approach was not made 
until October 13, 1978, with the offerors being notified of the decision 
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by letter of October 16, 1978. In a letter of September 18,1978, 
JCMPO advised a congressional source that JCMPO was considering 
both alternatives but that “no decision will be made until full con- 
sideration is given to all possibilities.” 

Since no decision had been made prior to October 13, 1978, we be- 
lieve a protest filed by Singer prior to that time would have been 
premature under our Procedures, since no action had been taken 
adverse to Singer. Accountor Systems USA, Ltd., B-192337, August 
18, 1978, 78-2 CPD 131; Clifford Industries, Inc., B-191075, Feb- 
ruary 8, 1978, 78-1 CPD 107; and /mperial Products Company, In- 
corporated, B-188297, May 12, 1977, 77-1 CPD 340. Accordingly, we 
find the protest of Singer to be timely. Tosco Corporation, B-187776, 
May 10, 1977, 77-1 CPD 329. 

For the foregoing reasons, we will proceed to consider the protest 
on the merits, in accordance with our Bid Protest Procedures, upon 
receipt of a report responsive to the protest from JCMPO. 


[B-192941] 


General Accounting Office—Jurisdiction—Contracts—Defaults and 
Terminations—Review of Procedures Leading to Award 


Although General Accounting Office (GAO) normally will not consider protests 
of decisions to terminate contracts for convenience of the Government, GAO will 
consider protest against termination of contract based on an alleged impropriety 
in the award process. 


Contracts—Awards—Propriety—Premature Bid Opening 


Termination of contract is not justified where purchasing agent prematurely 
opened all bids in private to ascertain if bids contained necessary papers, low 
bid was first received and opened, and all bids were kept in purchasing agent’s 
exclusive possession until formal bid “opening,” since evidence clearly indicates 
that no bidder was prejudiced by premature opening. 


Contracts—Termination—Convenience of Government—Propriety 
of Termination—Reinstatement of Contract Recommended 


Termination of contract is not justified by improper evaluation of options under 
invitation for bids in violation of Defense Acquisition Regulation 1-1504(c) (ii) 
where there is no evidence that bidders submitted unbalanced bids or that bid- 
ders would have submitted lower base bids had options not been evaluated, where 
no bidder was prejudiced by evaluation, and where awarded contract would 
result in lowest cost to Government. However, since it appears option provisions 
should not have been included in solicitation, it is recommended that agency not 
exercise options in reinstated contract. 


In the matter of Safemasters Company, Inc., January 22, 1979: 


Safemasters Company, Inc. (Safemasters) has protested the deci- 
sion of Defense Supply Service-Washington (DSS-W) to terminate 
its contract awarded under invitation for bids (IFB) No. MDA 903- 
79-B-0020 due to the premature opening of all bids and the evalua- 
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tion of options in violation of Defense Acquisition Regulation (DAR) 
§ 1-1504(c) (ii) (1976 ed.). 

The IFB was issued by DSS-W on August 21, 1978, for the repair 
and maintenance of safes and related security services on a yearly 
basis. The IFB required bidders to submit prices for an initial 1-year 
period and for two 1-year options. The IFB provided that options 
would be evaluated in determining the low bid. Bids were to be 
opened at 10 a.m. on September 20, 1978. 

Three bids were submitted in response to the IFB. The first bid 
received was Safemasters’ at 8:48 a.m, Safemasters’ bid was then 
taken by the DSS-W purchasing agent to the DSS-W mailroom 
where it was opened to ascertain whether the bid contained all neces- 
sary papers. Safemasters’ bid was placed back into its envelope and 
clocked in at 8:54 a.m. The bid was then placed into the DSS-W pur- 
chasing agent’s envelope, carried back to the purchasing agent’s desk 
and placed in the DSS-W contract folder where it remained until 
bid opening. 

The second bid to be received was submitted by Mosler Safe Co. 
(Mosler). Mosler’s bid was delivered to the head of the purchasing 
branch at DSS-W who in turn delivered the bid to the purchasing 
agent. Mosler’s bid was clocked in at 9:02 a.m. by Mosler’s repre- 
sentative and was delivered to the purchasing agent sometime be- 
tween 9:02 a.m. and 9:49 am. At 9:50 a.m. the purchasing agent 
opened Mosler’s bid to ascertain whether it contained all necessary 
papers, after which it was placed back into its envelope and placed 
into the DSS-W contract folder. Mosler’s bid remained in the pos- 
session of the purchasing agent until formal bid opening at 10:00 a.m. 

The last bid to be received was from A-1 Lock & Safe Service, Inc. 
(A-1). The bid was clocked in by A-1’s representative at 9:18 a.m. 
and delivered to the purchasing agent at 9:44 a.m. At 9:45 the pur- 
chasing agent opened the A-1 bid to ascertain whether it contained 
all necessary papers after which it was placed back into its envelope 
and then into the DSS-W contract folder where it remained until 
bid opening. 

Formal bid opening took place as scheduled at 10:00 a.m. on Sep- 
tember 20, 1978, in the DSS—W conference room. The three bids were 
as follows: 


Total price 

For First Second as computed 

Bidder basic year option year option year by DSS-W 
Safemaster $93, 343.44 $97, 615.47 $102,012.33 $292, 971. 24 
121, 677. 75 () (?) 436, 712. 59 


127, 630.30 133,688.17 140,624.37 401, 942. 14 





1 15 percent increase. 
2 25 percent increase. 
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Bid opening was attended by three representatives from each bidder, 
the purchasing agent, the purchasing agent’s team leader, the con- 
tracting officer and the chief of the purchasing office. After all bids 
were disclosed one of the representatives from Mosler asked whether 
the procedures for bid opening had changed, since it was apparent 
that the bids had been opened prior to the scheduled time. The pur- 
chasing agent told the Mosler representative that the procedures had 
not changed but that bids were opened solely to assure that all neces- 
sary papers had been included. No other questions or statements were 
made regarding the premature opening of the bids. 

The contract was awarded to Safemasters on September 20, 1978, and 
shortly thereafter A-1 filed a protest with our Office. On September 


21, 1978, the Deputy Director for Acquisition directed the chief of 
the purchasing office to terminate Safemasters’ contract due to the 
premature bid opening and the improper evaluation of options under 


the solicitation. On September 22, 1978, the contracting officer notified 
Safemasters by telephone that DSS—W intended to terminate Safe- 
masters’ contract for the convenience of the Government. 

On September 25, 1978, Safemasters protested to our Office the pro- 
posed termination of its contract and at the same time filed a motion 
for a temporary restraining order and a preliminary injunction in 
the United States District Court for the District of Columbia. On 
September 26, 1978, Safemasters’ motion for a temporary restraining 
order was denied but a hearing was not held on the preliminary injunc- 
tion. Thereafter DSS—-W terminated Safemasters’ contract and A-1 
withdrew its protest with our Office. On October 24, 1978, Safemasters 
and DSS-W filed a stipulation of dismissal dismissing Safemasters’ 
complaint without prejudice, which was approved by the court on 
October 25, 1978. 


Safemasters alleges that DSS—W’s decision to terminate Safe- 
masters’ contract due to the premature bid opening was unjustified in 


light of our decisions which hold that cancellation of a solicitation is 
not proper where bids have been prematurely opened but no bidder 
has been prejudiced. See, e.g., Boyd Lumber Corporation, B-189641, 
October 21, 1977, 77-2 CPD 315 and cases cited therein; 34 Comp. 
Gen. 395 (1955). Safemasters asserts that DSS—W’s decision to ter- 
minate rather than suspend performance, as provided by DAR 
§ 2.407.8(c), in order to allow Safemasters to pursue its protest against 
the proposed termination with our Office, constitutes an abuse of dis- 
cretion. Safemasters further asserts that it is a well established rule of 
administrative law that an administrative decision based on an erro- 
neous interpretation of law cannot stand. Accordingly, Safemasters re- 
quests that we rule that DSS-W acted improperly in terminating its 
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contract and that DSS—W should reinstate the terminated contract 
rather than resolicit its needs. 

DSS-W, on the other hand, argues that while no bidder was actually 
prejudiced by the premature opening, preservation of the integrity of 
the competitive bidding system required that Safemasters’ contract be 
terminated and DSS—W’s needs resolicited. DSS—W characterizes the 
premature opening circumstances here as more “suspicious” than those 
in Boyd Lumber Corporation, supra, where the bidders, after the pre- 
mature opening, were given an opportunity to confirm or revise their 
bids prior to bid opening; here no such opportunity was given to the 
bidders and DSS-W personnel did nothing after becoming aware of 
the premature opening. DSS-W states that it believes termination 
of Safemasters’ contract was the only course of action which would 
erase any suspicion of irregularity undoubtedly raised in the minds of 
the bidders. 

DSS-W also asserts that termination was proper since the solicita- 
tion provided that option year prices would be evaluated in making 
award in violation of DAR § 1-1504(c), which provides: 


The option quantity may be considered in the evaluation for award of a firm 
fixed-price contract, a fixed-price contract with economic price adjustment pro- 
visions, or such other types of contracts as may be approved by Departmental 
procedures, if, before issuance of the solicitation, it has been determined by the 
Chief of the Purchasing Office that: 

(i) there is a known requirement which exceeds the basic quantity to be 
awarded, but either (A) the basic quantity is a learning or testing quantity 
and there is some uncertainty as to contractor or equipment performance. 
or (B) due to the unavailability of funds, the option cannot be exercised 
at the time of award of the basic quantity ; provided that in this latter case 
there is reasonable certainty that funds will be available thereafter to per- 
mit exercise of the option ; and 

(ii) realistic competition for the option quantity is impracticable once 
the initial contract is awarded and hence it is in the best interests of the 
Government to evaluate options in order to eliminate the possibility of a 
“buy-in” (1-311). This determination shall be based on factors such as, but 
not limited to, substantial startup or phase-in costs, superior technical 
ability resulting from performance of the initial contract, and long pre- 
production lead time for a new producer. 

In such cases, the solicitation shall contain an Evaluation of Options provision 
substantially as set forth in 7-2003.11(b). 


In addition, DAR § 1-1502(b) provides that: 


Option clauses shall not be included in contracts, and option provisions shall 
not be included in solicitations, if: 

(i) the supplies or services being purchased are readily available on the 
open market ; 

(ii) the contractor would be required to incur undue risks (e.g., the price 
or availability of necessary materials or labor is not reasonably foreseeable) ; 

(iii) an indefinite quantity contract or requirements contract is appropri- 
ate except that options for continuing performance may be used in such 
contracts ; 

(iv) market prices for the supplies or services involved are likely to 
change substantially ; or 

(v) the option quantities represent known firm requirements for which 
funds are available unless (A) the basic quantity is a learning or testing 
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quantity and there is some uncertainty as to contractor or equipment per- 
formance, and (B) realistic competition for the option quantity is im- 
practicable once the initial contract is awarded. 


DSS-W states that a determination under DAR § 1-1504(c) allowing 
the evaluation of options cannot be made because realistic competi- 
tion for the option quantities would be practical. DSS—W notes that 
the very nature of the safe maintenance business is such that it would 
not require substantial startup or phase-in cost, or superior technical 
ability resulting from performance of the initial contract. 

Finally, DSS—W asserts that a contracting officer may terminate a 
contract whenever he determines that termination is in the best in- 
terest of the Government and that the termination is valid absent a 
showing of bad faith. 

Generally, we do not consider protest against determinations to 
terminate contracts for the convenience of the Government. However, 
where an alleged impropriety in the award process is the basis of the 
Government’s decision to terminate, our Office will review whether 
the contract award was valid and proper. Electronic Associates, Inc., 
B-184412, February 10, 1976, 76-1 CPD 83. In so doing, we are not 
limited to a consideration of whether the termination was the result of 
bad faith. (In this regard, we point out that bad faith is not the only 
basis upon which a termination for convenience may be challenged. 
For example, a termination may be regarded as an abuse of discretion. 
Sce National Factors, Inc. v. United States, 492 F. 2d 1383, 1385 (Ct. 
Cl. 1974) ; see also Art Metal—U.S.A., Inc. v. Solomon, et al., Civil 
Action No. 78-1660 (D.D.C., October 6, 1978).) Rather, our review 
under these limited circumstances is for the purpose of determining 
whether the termination was justified given the facts of the original 
contract award. 

We do not believe that DSS—W’s termination of Safemasters’ con- 
tract was justified. As Safemasters argues, our decisions clearly indi- 
cate that resolicitation of the Government’s needs is not required nor 
justified when bids have been prematurely opened but no bidder has 
been prejudiced. See Boyd Lumber Corporation, supra, and 34 Comp. 
Gen. 395, supra. In the instant case, it is clear that no bidder was 
prejudiced. Safemasters’ bid was the first submitted and did not leave 
the possession of the DSS-W purchasing agent. It was therefore im- 
possible for Safemasters, the low bidder, to have obtained any advan- 
tage by the premature opening of the other bids. DSS—W’s argument 
that termination was necessary to protect the integrity of the competi- 
tive bidding system since the bidders were not given the opportunity to 
revise or confirm their bids is misdirected. Whether a bidder was given 
an opportunity to confirm or revise its bid prior to bid opening is 
merely a factor in determining whether a bidder has been prejudiced. 
Where the facts clearly indicate that no bidder has been prejudiced we 
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do not believe that a failure to ask bidders to confirm or revise their 
bids justifies resolicitation. Furthermore, we think that the competi- 
tive system is normally better protected by making an award once 
bids have been opened, rather than resoliciting, where there has been 
an irregularity which did not result in prejudice to any bidder. See 
Spickard Enterprises, Inc. et al., 54 Comp. Gen. 145, 147 (1974), 74-2 
CPD 121; GAF Corporation et al., 58 Comp. Gen. 586, 592 (1974), 
74-1 CPD 68. 

With regard to DSS—W’s assertion that the improper evaluation of 
options justified termination of Safemaster’s contract, we note the fol- 
lowing. When a solicitation requires the submission of option prices 
which are not to be evaluated in determining the low bidder, a bidder 
might attempt to “buy in” to the total procurement by submitting a 
low basic quantity price in hope of recovering its costs upon the Gov- 
ernment’s exercise of significantly higher priced options. See, ¢.g., 
R&R Inventory Service, Inc., 54 Comp. Gen. 206, 209 (1974), 74-2 
CPD 163. Additionally, since a bidder must guarantee an option price 
without assurance that the option will be exercised, a bidder might sub- 
mit a higher item price for an option than it would if bidding on a 
firm basic quantity instead. See, e.g.,1 R. Nash & J. Cibinic, Federal 
Procurement Law 743 (3rd ed. 1977). On the other hand, if the solici- 
tation provides that options will be evaluated, a bidder might submit 
an unbalanced bid in order to obtain a disproportionately high price for 
the basic contract period, thereby obtaining, in effect, use of Govern- 
ment funds more properly allocated to the option periods, or in order 
to benefit from a high basic price in the event the Government fails to 
exercise the options. See Mobilease Corporation, 54 Comp. Gen. 242 
(1974), 74-2 CPD 185. 

These potential problems are dealt with to some extent by DAR 
Part 15, which places limitations on the use and evaluation of options. 
For example, DAR § 1-1505 provides that options should‘not be exer- 
cised unless “exercise of the option is the most advantageous method of 
fulfilling the Government’s needs, price and [other] factors consid- 
ered.” Additionally, DAR § 1-1504(c) (ii) provides that options may 
be evaluated in making award only if (1) there is a “known require- 
ment” which exceeds the basic quantity but either the basic quantity 
is a learning or testing requirement or due to the unavailability of 
funds the option cannot be exercised at the time of award and (2) 
realistic competition for the option quantity is impracticable once the 
initial contract is awarded. 

In light of DSS—W’s statement that it can obtain realistic competi- 
tion for its subsequent needs, we agree that the solicitation should not 
have provided that options would be evaluated in making an award. 
Furthermore, in view of DSS-W’s statement, it does not appear that 
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the solicitation should have contained option provisions at all. See 
DAR § 1-1502(b). However, we do not believe that the improper eval- 
uation of options in this instance justifies termination of Safemasters’ 
contract. It does not appear that the evaluation or use of option pe- 
riods had any effect on the award. Examination of the three bids sub- 
mitted does not indicate that any of the bidders submitted unbalanced 
bids, or otherwise attempted to benefit in the event the Government 
failed to exercise the options. As noted above, the three bids were eval- 
uated by DSS-W as follows: 


Total price 
For First Second as computed 
Bidder basic year option year option year by DSS-W 


Safemasters $93, 343.44 $97, 615. 47 $102, 012.33 $292, 971. 24 
121, 677. 75 ) () 436, 712. 59 
127, 630. 30 133, 688.17 140,624.37 401, 942. 14 


115 percent increase. 
2 25 percent increase. 


As can be seen, each bidder submitted a bid which provided for a basic 
year price and higher prices for the option years. Although each bidder 
increased the option year prices by different percentages, each bidder 
increased the second option year price by approximately the same 
percentage that it increased the first option year price. There is no in- 
dication that any bidder attempted to “front load” its bid in order 
to benefit in the event the Government failed to exercise the options. 
Additionally, Safemasters’ bid is low whether evaluated on the basic 
year, the basic year pius the first option year, or the basic year plus 
both option years, 

Although in Mobilease Corporation, supra, we held that an award 
under a solicitation which did not comply with DAR § 1-1504(c) (ii) 
was improper we do not believe our holding is directly applicable to 
this situation. In Mobilease, the Government issued an IF'B for the 
rental of relocatable office buildings for a 2-year period with three 
1-year options while a permanent facility was being constructed. Un- 
der the IFB, which required evaluation to be on the total 5-year period, 
Mobilease was not the low bidder. However, Mobilease was the low 
bidder on the initial 2-year period and remained low when evaluated 
on the first two 1-year options (3 and 4 year periods). It was only 
after the evaluation of the third 1-year option (5 year period) that 
Mobilease was no longer the low bidder. Mobilease protested the award 
alleging that the awardee’s bid was unbalanced. 

In considering Mobilease’s protest, we determined that the question 
implicitly raised was whether options could be properly evaluated 
under the then-applicable Armed Services Procurement Regulation 
(ASPR) § 1-1504(d) (ii). We held that the evaluation of options and 
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subsequent award were improper since the Government had failed 
to make the requisite findings under ASPR § 1-1504(d) (ii). Specifi- 
cally, the Government had failed to determine that there was a “known 
requirement” for the full 5-year period and failed to determine with 
a reasonable certainty that funds would be available to permit the 
exercise of the options. Since there was no “known requirement” for 
the full 5-year period, it was not clear that award to someone other 
than Mobilease would result in the lowest cost to the Government. 

In this case, Safemasters is the low bidder under all possible situa- 
tions, award to Safemasters will result in the lowest cost to the Gov- 
ernment, and no bidder was prejudiced by the option evaluation. 

Based on the foregoing, we do not believe that termination of Safe- 
masters’ contract was justified. Accordingly, we believe that DSS-W 
should reinstate Safemasters’ terminated contract. However, since it 
appears that the option provisions should not have been included in 
the solicitation, we believe that the options in the reinstated contract 
should not be exercised. 


[B-192114] 


National Guard—Death or Injury—While on Training Duty— 
Injury Within Scope of Duties 

A National Guard member is in a travel status for medical and disability en- 
titlements for injury incurred while traveling to and from active duty training 
when he leaves his living quarters with the intention of going directly to the 
place where ordered to perform such duty and such travel status continues 
upon completion of his tour when he returns directly from his place of duty to 
his home until he has entered his living quarters. 

In the matter of Medical and disability entitlements—National 
Guard personnel, January 25, 1979: 


This action is in response to a letter dated June 5, 1978, from the 
National Guard Bureau, Departments of the Army and the Air Force, 
requesting a decision regarding medical and disability entitlements 
for National Guard personnel injured while traveling to or from 
duty under sections 503, 504, and 505 of title 32, United States Code. 

The question presented in the submission involves when and where 
travel status begins and ends in certain situations where the members 
were either proceeding to or from their duty station without deviation 
or delay. The cases in question include : 

(a) A member of the Ohio Air National Guard (ANG) was ordered 
under section 503, supra, to report at 5:30 a.m., for annual training 
(AT) during the period February 10 through February 24, 1978, At 
5 a.m., on February 10, 1978, the member proceeded from his house, 
walked down the exterior steps, slipped and fell on ice causing injury 
to his hand. 
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(b) A member of the New York ANG was ordered under section 
503, supra, to full-time training duty (FTTD) from 12:01 a.m., 
August 15 through 12 p.m., August 19, 1977. On returning home at 
8:30 p.m., on August 19, the member slipped and fell on his driveway 
area resulting in a fractured hand. 

(c) A member of the Washington ANG ordered under section 503, 
supra, to FTTD for one (1) day, October 18, 1977, returned from duty 
on this day at 8:30 p.m. When the member attempted to open his elec- 
tric garage door, he found it inoperative. He attempted to lift the door 
manually and while doing so he suffered severe back injury requiring 
orthopedic surgery. 

Section 204, title 37, United States Code, provides in pertinent part 
as follows: 

(h) A member of the National Guard is entitled to the pay and allowances 
provided by law and regulation for a member of the Regular Army or the Regular 
Air Force, as the case may be, of corresponding grade and length of service, 


whenever he is called or ordered to perform training under section 502, 503, 504, 
or 505 of title 32— 


* * * * * e Ba 


(2) for any period of time, and is disabled in line of duty from injury 
while so employed. [Italic supplied.] 


Subsection 318(2) of title 32, United States Code, also provides 
benefits to members of the National Guard who are disabled in line of 
duty from injury while so employed. 

Paragraph 4b, Section B, Air Force Regulation (AFR) 168-6, Sep- 
tember 3, 1974, provides that Reserve and National Guard personnel 
who incur an injury in line of duty while on active duty (including 
active duty for training) or while traveling to and from such duty 
may be provided medical care including rehospitalization for the in- 
jury until the disability cannot be materially improved. 

Line of duty determinations and investigations of members of the 
ANG incurring an injury while on tours of active duty training are 
made in accordance with AFR 35-67, August 14, 1964, as changed by 
Change A, of April 20, 1965, and Change B of December 2, 1968. Para- 
graph 2a, Section A, of this regulation provides that all determina- 
tions are “in line of duty” unless the injury resulted from the person’s 
own misconduct, occurred while in desertion status, occurred while 
absent without authority, or existed prior to service. 

We are not aware of any specific rulings by either this Office or the 
courts with regard to when travel commences and terminates for mem- 
bers of the Reserve components or the National Guard when they are 
ordered to active duty or active duty for training or the equivalent. 
However, we have found analogous situations in cases involving the 
award of workmen’s compensation for injuries. 
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As a general rule, injuries sustained by workmen while going to 
and from work are not compensable. See 99 CJS 232. However, where 
an employment contract covers a period of going to and from work, 
injury incurred during such travel may be compensable. 99 CJS 233. 

Since a member of a Reserve component or the National Guard who 
is disabled while traveling to active duty or its equivalent is consid- 
ered to have incurred the injury in line of duty while so employed 
(see Adams v. United States, 127 Ct. Cl. 470 (1954) and 33 Comp. 
Gen. 599 (1954) ), such situations must be considered analogous to an 
employee who is compensated for traveling to and from his 
employment. 

In this regard ample authority exists concluding that such an em- 
ployee on departing his residence is considered to be “in the course of 
his employment” even if he sustains injury while walking down his 
own outside stairs or slips in his driveway. See Cohen v. Central Home 
Furniture Co. et al.,23 A 2d 70 (1941) ; Bitker Cloak & Suit Co., et al. 
v. Miller, et al., 6 NW 2d 664, 665, (1942) ; Haton v. Webster Motors 
of Glen Falls, Inc., et al., 39 NYS 2d 32 (1948) ; In the Matter of Fred 
T. Craik and Dept. of Agriculture, 12 ECAB 28 (1960); and Black 
River Dairy Products, Inc., et al. v. Dept. of Industry, Labor & Human 
Relations, et al.,207 NW 2d 65 (1973). 

Based upon the foregoing, we have concluded that a member enter- 
ing on active duty begins a travel status when he leaves his living 
quarters with the intention of going directly to the place where or- 
dered to perform such duty and such travel status continues upon 
completion of his tour when he returns directly from his place of duty 
to his home until he has entered his living quarters. 

Accordingly, if the facts in the cases presented show that the mem- 
ber had left his residence with the intention of traveling directly to 
his place of duty, in contrast to merely preparing to depart or, on 
return, that he had proceeded directly to his residence without devia- 
tion, a finding of disabled in the line of duty by injury while so em- 
ployed would be appropriate. 

Doubtful cases may be submitted to this Office for decision. 





[ B-192318 J 


Contracts—Federal Supply Schedule—Awards—Propriety 


Where vendor under Federal Supply Schedule (FSS) contract apprises procur- 
ing activity shortly before award that it offers “middle of the line” equipment 
and procuring activity only has specifications for vendor’s “top of the line” 
equipment, procuring activity, in attempt to reduce procurement costs, should 
have attempted to obtain specifications from vendor or General Services Admin- 
istration and determine if “middle of the line’ equipment would satisfy Gov- 
ernment’s legitimate needs. However, since vendor should have advised agency 
of middle of line equipment earlier in the procurement process and offered equip- 
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ment met agency’s minimum needs and has been delivered and installed, award 
will not be disturbed. 

Contracts—Federal Supply Schedule—Bid Evaluation Factors— 
Price Differentials—Labor Surplus Areas—Addition of 6% or 12% 
Federal Procurement Regulations provide that Buy American Act differential 
of 12 percent be applied to price of foreign-origin products where concern sub- 
mitting low domestic bid or offer will substantially perform contract in labor 
surplus area. A 12-percent Buy American Act differential should not be applied 
where vendor under FSS contract produced equipment in labor surplus area 
facility but facility was closed before purchase order was issued for equipment 
because regulations contemplate contract performance in labor surplus area 
after issuance of purchase orders so as to help achieve regulatory objective of 
fostering employment iin such area. 

Purchases—Purchase Orders—Federal Supply Schedule—Prices— 
Procurement at Lowest Price Requirement 

Purchase of least costly dictating and transcribing systems which satisfied 


legitimate need of various field offices, as determined by agency, was proper 
procurement practice. 


In the matter of Dictaphone Corporation, January 25, 1979: 


This protest by Dictaphone Corporation (Dictaphone) involves the 
procurement of dictating and transcribing equipment (D/T equip- 
ment) by the Federal Bureau of Investigation (FBI) for five FBI 
field offices, namely, Baltimore, Milwaukee, Newark, San Diego, and 
Washington, D.C. 

The FBI made a detailed evaluation of the D/T equipment offered 
by each vendor under General Services Administration’s (GSA) Fed- 
eral Supply Schedule (FSS) contracts to determine which vendor 
offered D/T equipment which would satisfy the FBI’s legitimate 
needs. As a result of this analysis, the FBI determined that only Dicta- 
phone and Lanier Business Products and Oxford Industry (Lanier) 
offered acceptable products. In evaluating the cost of the D/T equip- 
ment, the FBI added a 6-percent Buy American Act differential to the 
prices offered by Lanier. 

A schedule of the offered prices, less discount and trade-in, follows: 


Field Offices Dictaphone Lanier 
$24, 476. 34 $23, 248. 12 
14, 864. 82 13, 406. 05 
36, 101. 50 41, 874. 90 
San Diego 12, 742. 34 10, 591. 20 
Washington 131, 407. 51 30, 735. 97 


1 Does not include price of three Dictaphone central recorders. 


The FBI purchased D/T equipment for the Baltimore, Milwaukee, 
San Diego, and Washington field offices from Lanier. The D/T equip- 
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ment for the Newark field office was purchased from Dictaphone. We 
have been advised that the vendors have delivered and installed the 
equipment. 

Dictaphone protests in substance as follows: 

1. Dictaphone’s “top of the line” model 260 equipment was compared 
to Lanier’s “middle of the line” Regent model equipment. The FBI 
failed to evaluate Dictaphone’s model 255 equipment, which is less 
costly than model 260 equipment and is comparable to the Lanier 
Regent equipment, even though the FBI had information concerning 
model 255 equipment before award. 

2. Lanier offered equipment which lacked certain essential features 
such as voice-operated relays (VOR), buffered storage VOR, or audio 
time delays. 

3. Dictaphone made an offer and in July 1977 was awarded an 
FSS contract. Dictaphone proceeded to manufacture the D/T equip- 
ment here involved at a facility located in a labor surplus area until 
the facility was closed in November 1977. Therefore, a 12-percent 
instead of a 6-percent Buy American Act differential should have 
been applied to the prices of Lanier’s equipment since Dictaphone’s 
equipment was manufactured under Government contract in a labor 
surplus area. Entitlement to Buy American Act preferences is deter- 
mined at the time a vendor submits an offer for an FSS contract and 
not at the time purchase orders are issued under such contract. See 
section 1-6.104.4 (1964 ed. circ. 1) of the Federal Procurement Regu- 
lations (FPR). If vendors were required to produce products in a 
labor surplus area after the issuance of a purchase order under an 
FSS contract, virtually every vendor in a labor surplus area would 
not be entitled to a Buy American Act preference because the products 
could not be manufactured in time to meet the short delivery schedule 
of FSS contracts. Besides, purchase orders are not contracts which 
must be performed in a labor surplus area in order to qualify for a 
12-percent Buy American Act differential. 

4, Dictaphone was asked to offer prices for three central recorders 
for the Washington Field Office (WFO), which Lanier did not have 
to offer since three Lanier central recorders were already installed 
at WFO. This placed Dictaphone at a competitive disadvantage; 
moreover, Dictaphone should not have been asked to quote these prices 
and the prices should not have been included in the cost comparison 
since Dictaphone equipment is compatible with Lanier recorders al- 
ready installed at WFO. 

5. If a 12-percent Buy American Act differential had been properly 
applied to Lanier’s offered prices and the three Dictaphone central 
recorders were excluded from the calculations, Dictaphone’s total offer 
for the five FBI field offices would be low. 
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In response to Dictaphone’s protest, the FBI states that Dictaphone 
and Lanier were contacted on June 22, 1978, Both vendors were ap- 
prised of FBI equipment needs and existing FBI equipment avail- 
able for trade-in. Dictaphone and Lanier were requested to submit 
only trade-in allowances by June 28, 1978. They were further advised 
that award would be made prior to June 30, 1978. 

The FBI states further that the FSS contracts involved were due to 
expire on June 30, 1978. A sharp price increase was anticipated, and 
the FBI field offices were urgently in need of the D/T equipment. 

The FBI goes on to assert that Dictaphone made a timely submittal 
setting forth trade-in allowances; however, it made no mention of its 
model 255 equipment. On June 28, 1978, Dictaphone orally provided 
information concerning such equipment but the information was in- 
complete. Although Dictaphone’s GSA contract was amended on May 
13, 1978, to include model 255, the FBI had no record of ever having 
received the amendment concerning model 255 equipment. Approxi- 
mately 3 weeks before award, Dictaphone demonstrated its equipment 
and provided clarifying information to FBI representatives, but it 
made no mention of its model 255 equipment. 

According to the FBI, Lanier and other vendors were not expected 
to offer equipment with certain features. Vendors were advised that 
the equipment which satisfied the FBI’s legitimate needs would be 
procured under FSS contracts. 

With regard to the Buy American Act differential, the FBI states 
that applicable regulations provide that the 12-percent differential 
requested by Dictophone is applied only where the low domestic of- 
feror will substantially perform the contract in a labor surplus area. 
A 6-percent Buy American Act differential was applied to Lanier’s of- 
fered prices because Dictaphone was not manufacturing mode] 260 
D/T equipment in a labor surplus area at the time the purchase orders 
were issued, Consequently, Dictaphone would not substantially per- 
form the contract in a labor surplus area. See FPR §§ 1-1.801(c) 
(1964 ed. amend, 192), 1-1.802-1 (1964 ed. amend. 192), 1-6.104.4 
(1964 ed. circ. 1). In this regard, the FBI states that purchase orders 
issued under an FSS contract are contracts which must be substan- 
tially performed in a labor surplus area if a 12-percent Buy American 
Act differential is to be applied to the prices of foreign origin prod- 
ucts. See FPR § 1-1.208 (1964 ed. amend, 9). 

The FBI also contends that the WFO utilizes three Lanier central 
recorders. The Lanier recorders are not compatible with Dictaphone 
equipment. Therefore, three Dictaphone central recorders were con- 
sidered in the evaluation of equipment for WFO. If Dictaphone had 
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offered the low cost system for WFO, WFO’s central recorders would 
have been transferred to an office utilizing compatible Lanier 
equipment. 

The FBI contends that it did not receive complete data concerning 
Dictaphone’s model 255 equipment in time for it to be evaluated. The 
record shows that shortly before award the FBI was aware that Dicta- 
phone offered model 255 equipment. Under the circumstances, we think 
that the FBI should have attempted to obtain information from Dicta- 
phone or GSA concerning the features and capabilities of the model 
255 equipment so that a determination could be made as to whether 
the equipment would satisfy the FBI’s legitimate needs at any of the 
five field offices. However, since the vendor should have advised the 
agency of its middle of the line equipment earlier in the procurement 
process and the offered equipment met the agency’s minimum needs 
and has been delivered and installed, the award will not be disturbed. 

There is no merit to Dictaphone’s assertion that the Lanier D/T 
equipment lacked certain essential features or components, such as 
VOR, buffered storage VOR, or audio time delays, as the FBI deter- 
mined from Lanier’s descriptive literature that its equipment met its 
needs. 

We agree with the FBI concerning the application of a 6-percent 
Buy American Act differential to the prices offered by Lanier. To be 
more specific, the applicable provisions of the FPR provide as follows: 


1-6.104-4 Evaluation of bids and proposals. 
7” * * as * * 
(b) * * * Each foreign bid shall be adjusted for purposes of evaluation by add- 
ing to the foreign bid (inclusive of duty) a factor of 6 percent of that bid, except 
that a 12 percent factor shall be used instead of a 6 percent factor if the firm 
submitting the low acceptable domestic bid is a * * * labor surplus area concern 
(as defined in * * * 1-.801 * * * 


§ 1-1.801 Definitions. 


* * * * * * = 


* 


(c) The term “labor surplus area concern” means a concern that together 
with its first-tier subcontractors will perform substantially in a labor surplus 


area. 
(d) The term “perform substantially in labor surplus areas” means that the 


costs incurred on account of manufacturing, production, or appropriate services 
in labor surplus areas exceeded 50 percent of the contract price. 


§ 1-1.802 Labor surplus area policies. 


§ 1-1.802-1 General policy. 


It is the policy of the Government to award appropriate contracts and grants to, 
and to execute agreements with, eligible labor surplus area concerns and to 
encourage prime contractors to place subcontracts with concerns which will per- 
form substantially in labor surplus areas. [Italic supplied.] 


In our opinion, the applicable regulations make it clear that in order 
for a 12-percent Buy American Act differential to be applied to a 
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foreign offer or bid, the low domestic offeror or bidder must be willing 
and able to perform the contract substantially in a labor surplus area. 
The obvious objective of these regulatory provisions is to foster 
employment in such areas. 

As indicated above, Dictaphone was awarded a GSA FSS contract 
in July 1977. After award, Dictaphone proceeded to manufacture the 
D/T equipment here involved at a facility located in a labor surplus 
area until that facility was closed in November 1977, or before the 
FBI issued purchase orders for D/T equipment. We view each FBI 
purchase order as a contract because it is by issuance of purchase 
orders that an FSS contract becomes effective. FPR § 1-1.208 (1964 
ed. amend. 9). It follows then that the FBI procurement of Dicta- 
phone D/T equipment would not help relieve unemployment in a 
labor surplus area, because Dictaphone’s facility in a labor surplus 
area has been closed. Therefore, we do not agree with Dictaphone that 
the critical date for determining applicability of the Buy American 
differential is the date of award of the FSS contract. Consequently, 
Dictaphone is not entitled to have a 12-percent Buy American Act 
differential applied to the price of Lanier’s foreign-origin D/T equip- 
ment since the application of the differential would not have its 
required impact on unemployment in a labor surplus area. 

The requirement that each purchase order will be substantially per- 
formed in a labor surplus area before a 12-percent Buy American Act 
differential will be applied to the price of foreign-origin end products 
does not bar a vendor in a labor surplus area from providing products 
from inventory, since there is a reasonable presumption that the stock 
drawn from inventory will be replenished. The replenishment of inven- 
tory stock will create a demand for services and material and, thereby, 
accomplish the regulatory objective of helping to relieve unemploy- 
ment in a labor surplus area. Therefore, we do not agree with Dicta- 
phone’s argument that the Buy American preference cannot relate to 
the date of the purchase order because the products could not be manu- 
factured in time to meet the short delivery schedule of FSS contracts. 

Finally, it was proper for the FBI to purchase the lowest-priced 
D/T system for each of its field offices which satisfied its legitimate 
needs. Cf. Lanier Business Products, Inc.; Mid-Atlantic Industries, 
Inc., B-187819, August 24, 1977, 77-2 CPD 143. Moreover, even if the 
price of three Dictaphone central recorders were deducted from Dicta- 
phone’s offered price for the WFO, Lanier’s offered price for the WFO 
would still be low. See schedule of offered prices, supra. 

Based on the foregoing, the protest is denied. 
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[B-192462] 


Contracts—Awards—Legality—Award Not Plainly or Palpably 
Illegal—Procurement v. Sales Contracts 

Where Government administrative error in sale of surplus property results in 
notice of award to second highest bidder, award is unauthorized. 
Sales—Legality—Surplus Sales—Statutory Presumption of Valid- 
ity—Applicability—Contract v. Property Interest 

Under solicitation which provides that title will not pass until removal of prop- 
erty from Government control, 40 U.S.C. 484(d) does not raise conclusive pre- 


sumption of compliance with surplus sale procedures required by law, since 
property was not removed. 


Estoppel—Against Government—Not Established—Surplus 
Sales—Cancellation of Erroneous Award 

Government is not bound by its agents acting beyond their authority and contrary 
to law, and the United States is not estopped to deny the authority of its agents. 
In the matter of Charlie Driesbock Machine Tools, January 26, 
1979: 


Charlie Driesbock Machine Tools (Driesbock) protests the cancella- 
tion of surplus sale contract No. 60-8050-032 for item 165 awarded 
to Driesbock under sale invitation No. 60-8050 issued by the Defense 
Property Disposal Region (DPDR) Pacific Sales Office in Hawaii. 

On June 20, 1978, bids were opened. Ten bids were received for item 
165, a horizontal boring machine located on the island of Guam. On 
the abstract of bids, the bid of Driesbock in the amount of $3,333.33 
was circled to denote it as the high bid. The bid of Greer Machinery 
Company, Inc. (Greer), in the amount of $6,756 on the abstract was 
misread as $675.60. As a result of that misreading, item 165 was 
awarded to Driesbock, the second high bidder, on June 23, 1978. 
DPDR states that the erroneous award was discovered on July 3, 
1978, and by letter of July 6, 1978, Driesbock was advised that the 
contract was being canceled and that payment for the item would be 
returned. The item has not been removed from Government control. 

Driesbock protests cancellation of the contract stating that it sold 
item 165 for $27,500 on the basis of the award and that it has com- 
mitted air fare to Guam to conclude the sale which represents an addi- 
tional expense of over $1,300. Driesbock states that it will be sued 
for breach of contract if it fails to deliver the item to its customer. 

The Defense Logistics Agency (DLA) has indicated that over the 
years it has followed 36 Comp. Gen. 94 (1956) which held that where 
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the highest bid for the purchase of Government surplus sold under 
competitive bidding procedures is solicited, but through an adminis- 
trative error award has been made to the second highest bidder, the 
interest of the United States, as well as the duty of the contracting 
officer to award such contracts to the highest bidder, requires that 
such unauthorized award be set aside and award made to the highest 
bidder. (Our Office recently has sustained that holding in William D. 
Garrett, B-192592, November 16, 1978, 78-2 CPD 350.) Now, in light 
of Fink Sanitary Service, Inc., 53 Comp. Gen. 502 (1974), 74-1-CPD 
36, applying estoppel against the Government in an erroneously 
awarded procurement contract, DLA proposes that the estoppel 
principle be applied in a situation where a sale contract is awarded to 
the second high bidder by mistake. In that connection, DLA notes 
that estoppel was considered in a sale situation in Leonard Joseph 
Company, B-182303, April 18, 1975, 75-1 CPD 235, and was denied 
there because one of the essential elements for estoppel was missing. 
See also, Metalsco, Incorporated, B-187882, March 9, 1977, 77-1 CPD 
175, another sale situation where estoppel was considered and denied. 
Thus, our Office has considered estoppel against the Government in 
sales as well as procurement situations. DLA also focuses attention on 
40 U.S.C. § 484(d) (1976) which states: 

Validity of deed, bill of sale, lease, etc. 

A deed, bill of sale, lease or other instrument executed by or on behalf of any 
executive agency purporting to transfer title or any other interest in surplus 
property under this subchapter shall be conclusive evidence of compliance with 
the provisions of this subchapter insofar as concerns title or other interest of 


any bona fide grantee or transferee for value and without notice of lack of such 
compliance. 


We do not believe that 40 U.S.C. § 484(d) is applicable. That sub- 
section raises a conclusive presumption of the validity of the sale “in- 
sofar as concerns title or other interest of any bona fide grantee or 
transferee for value and without notice of lack of such compliance.” 
The terms “grantee” and “transferee” refer to holders of a property 
interest as opposed to a contractual interest. See Black’s Law Diction- 
ary (4th ed. 1968). In Turney v. United States, the Court of Claims 
ruled that section 25 of the War Surplus Act of 1944, 58 Stat. 780, 50 
U.S.C. App. § 1634 (1946), a precursor to 40 U.S.C. § 484(d), operated 
to give valid title to the purchasers of certain radar tquipment despite 
the fact that Government agents had exceeded their authority in sell- 
ing the radar as disposable surplus. 126 Ct. Cl. 202, 115 F. Supp. 457 
(1953). The court specifically stated that if the surplus property sale 
did not pass ownership to the property, the purchaser never acquired 
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title and could not recover. 126 Ct. Cl at 213, 214; 115 F. Supp. at 463. 
It is evident from 7urney that the event which gives a purchaser the 
rights of a grantee or transferee and triggers application of 40 U.S.C. 
§ 484(d) is the passage to the purchaser of reputed title to the surplus 
property. See also United States v. Jones, 176 F. 2d 278 (9th Cir. 
1949) ; Hast Tennessee Iron & Metal Co. v. United States, 218 F. Supp. 
377 (E.D. Tenn. 1963). 

The notice of award in this case specifically conditions the passage 
of title upon payment by the buyer of the balance due ($422.23) and 
removal of the surplus property. Sale by reference pamphlet, Part 2, 
paragraph 7 (January 1978), incorporated into the IFB, provides in 
pertinent part: 


Unless otherwise provided in the Invitation, title to the property sold here- 
under shall vest in the purchase as and when removal is effected * * *. 


The boring machine in this case was never removed from Govern- 
ment possession by Driesbock. Therefore, title did not pass, and 40 
U.S.C. § 484(d) is not applicable to raise a conclusive presumption of 
compliance with the requirements stated elsewhere in 40 U.S.C. § 484. 

We also believe that estoppel is inappropriate. In the present case 
we are concerned with a sales contract. Our Office has frequently held 
that where the highest bid for the purchase of Government surplus 
sold under competitive bidding procedures has been solicited, but 
through administrative error award was made to the second highest 
bidder, the interests of the United States, as well as the duty of the con- 
tracting officer to award such contracts to the highest bidder, require 
that such unauthorized award be set aside and award made to the 
highest bidder. #.g., 36 Comp. Gen. 94, supra; William D. Garrett, 
supra; Metalsco, Inc., supra; Leonard Joseph Co., supra. The rationale 
of these decisions is that a contracting officer has no authority to award 
a surplus sale contract to other than the highest responsive, responsible 
bidder and that an award to another party is illegal and a nullity, 
conferring no rights on the contractor against the Government. Cf. 
53 Comp. Gen., supra, at 507. 

We recognized the contract in Fink, supra, as creating rights in the 
contractor, because that case involved a procurement contract award 
which was improper as opposed to “plainly or palpably illegal” under 
the standards prescribed in 52 Comp. Gen. 215 (1972). This Office 
has not applied the standard of plain or palpable illegality for pro- 
curement contracts to the area of sale contracts, and we are unaware of 
any court having done so. The standards for procurement contracts 
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were reached to remove the contractor from what the Court of Claims 
termed “an unfortunate dilemma :” 


If he questions the award and refuses to accept it because of his own doubts 
as to possible illegality, the contracting officer could forfeit his bid bond for re- 
fusing to enter into the contract. The full risk of an adverse decision on validity 
would then rest on the bidder. If he accedes to the contracting officer and com- 
mences performance of the contract, a subsequent holding of non-enforceability 
would lead to denial of all recovery under the agreement even though the issue 
of legality is very close; and under the doctrine of quantum meruit there would 
be no reimbursement for expenses incurred in good faith but only for any tangi- 
ble benefits actually received by the defendant. United States v. Mississippi 
Valley Generating Co., 364 U.S. 520, 566 n. 22 (1961); Clark v. United States, 
95 U.S. 539, 542 (1877). It is therefore just to the contractor, as well as to the 
Government to give him the benefit of reasonable doubts and to uphold the award 
untess its invalidity is clear. John Reiner & Co. v. United States, 163 Ct. Cl. 381, 
386, 325 F. 2d 438, 440 (1963). 


The party to a sale contract does not suffer such a dilemma, The 
purchaser does not have to incur expenses to begin performance, with 
the possible exception of arranging removal. In this regard we note 
that Driesbock alleges to have committed $1,300 air fare to Guam to 
conclude the sale. It is not clear from the record, however, whether 
the $1,300 was incurred by Driesbock in reliance upon the notice of 
award or was incurred in the course of Driesbock’s participation as 
a bidder. In any event, we are not persuaded that the “plain and palp- 
able illegal” test should be applied to the sales contracts so as to pro- 
tect purchasers such as Driesbock from incurring removal cost. Of 
course, once the property is removed, 40 U.S.C. § 484(d) operates to 
pass valid title. 

Based on the zbove, the contract in this case is unauthorized and 
illegal. It is well settled that one who purports to contract with the 
United States assumes the risk that the official with whom he deals is 
clothed with actual authority to enter the alleged contract, and that 
the United States is not bound by its agents acting beyond their au- 
thority and contrary to law. Federal Crop Insurance Corp. v. Merrill, 
332 U.S. 380, 384 (1947) ; Jackson v. United States, 213 Ct. Cl. 354, 359, 
551 F. 2d 282, 285 (1977). Moreover, the United States is not estopped 
to deny the authority of its agents. 213 Ct. Cl. at 359, 551 F. 2d at 285. 
We believe that until title vests in the purchaser pursuant to 40 U.S.C. 
§ 484(d), the purchaser must bear the risk that the official has actual 
authority to enter the sale contract, and that the United States is not 
estopped to deny an unauthorized award by its agent. Although we did 
discuss estoppel in conjunction with sales contracts awarded to other 
than the high bidder, we have never held the Government estopped 
to deny the illegality of such contracts. We simply stated that the re- 
quirements for estoppel are not present, never reaching the issue 
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whether the Government can be estopped to deny the illegality of the 
contract. 

In light of our decision that the contract is illegal and the Govern- 
ment cannot be estopped to deny its illegality, we do not find it 
necessary to discuss potential Government liability for damages to 
Driesbock under the contract. See Peck Iron & Metal Co. v. United 
States, 204 Ct. Cl. 381, 496 F. 2d 543 (1974); Freedman v. United 
States, 162 Ct. Cl. 390, 320 F. 2d 359 (1963). The unauthorized contract 
creates no rights in Driesbock against the Government. 

Accordingly, the interests of the United States as well as the duty 
of the contracting officer to award contracts for which bids were so- 
licited to the highest bidder require that the unauthorized award to 
Driesbock be set aside and award made to the highest bidder, Greer. 


[B-193379] 


Environmental Protection and Improvement—Clean Air Act— 
State and Local Air Quality Regulations—Federal Compliance 


In the absence of express Presidential exemption, the 1977 Amendment to section 
118 of the Clean Air Act requires Federal facilities to abide by State and local 
laws regarding abatement and control of pollution, to same extent an nongovern- 
mental entity, including obtaining permits and paying associated fees. Therefore 
Air Force must pay permit fee to municipal air pollution control authority for 
operation of equipment which would be subject to municipality’s air pollution 
control regulations if operated by nongovernmental entity. 

In the matter of Obligation of Federal Facility under Clean Air Act 
to Pay Fees for Sacramento County Environmental Protection 


Permits, January 26, 1979: 


The Deputy Director, Plans & Systems, United States Air Force, 
lias forwarded a request by the Accounting and Finance Office of the 
323d Flying Training Wing, Mather Air Force Base, California (Ma- 
ther AFB), for an advance decision on whether Mather AFB must 
pay filing and operating permit fees for certain equipment (¢.g., gaso- 
line storage tanks, boilers, and paint spray booths) to the Air Pollu- 
tion Control District, Sacramento County, California (APCD). The 
Accounting and Finance Officer is an authorized certifying officer and 
has a voucher before him for payment in the amount of $2,082.50. 

The Accounting and Finance Officer has been informed by the APCD 
that it interprets the 1977 Amendment to section 118 of the Clean Air 
Act (Act), Pub. L. No. 95-95, section 116, 91 Stat. 711 (1977), classi- 
fied to 42 U.S.C. § 7418, as making Mather AFB subject to all local 
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requirements for the control and abatement of air pollution, including 
the obtaining of permits. Under Rule 70 of the APCD Rules and Regu- 
lations, a fee schedule is established for required permits. The Ac- 
counting and Finance Officer asks whether the APCD interpretation 
of this amendment is correct. 

Additionally, he asks that we examine certain bases of exemption 
from the local regulations requiring permits or fees, if we decide that 
Federal agencies and departments, such as Mather AFB, are subject 
to local regulation. The specific bases of these exemptions advanced by 
the Accounting and Finance Officer are : 

(a) A statement in Air Force regulations (AFR 19-1, Attachment 
2, paragraph (i)) that the Air Force “presently has no obligation” to 
obtain operating permits from State or local Governments although 
it must comply with emission limitations, which the Accounting and 
Finance Officer reads as an exercise of the President’s authority under 
section 118(b) of the Act allowing him to exempt military equipment 
from compliance with section 118; and 

(b) APCD’s past practice of including Federal agencies within an 
exemption from paying permit fees given to State and local agencies. 

In interpreting statutes, the first step is to look at the words by which 
the legislature undertook to give expression to its intent. Section 118, 
as amended, reads in pertinent part: 


Each department, agency and instrumentality of the executive, legislative, and 
judicial branches of the Federal Government (1) having jurisdiction over any 
property or facility, or (2) engaged in any activity resulting, or which may result, 
in the discharge of air pollutants, and each officer, agent, or employee thereof, 
shall be subject to, and comply with, all Federal, State, interstate, and local 
requirements, administrative authority, and process and sanctions respecting the 
control and abatement of air pollution in the same manner, and to the same ex- 
tent as any, nongovernmental entity. The preceding sentence shall apply (A) to 
any requirement whether substantive or procedural (including * * * any re- 
quirement respecting permits and any other requirement whatsoever) * * *. 
We believe that the plain meaning of this statute is consistent with the 
APCD interpretation. The legislative history supports this conclusion. 

The 1977 Amendment to section 118 of the Clean Air Act was en- 
acted primarily to subject Federal agencies and departments to all pro- 
cedural and substantive requirements regarding air pollution control 
and abatement promulgated by State and local governmental units. 
The Clean Air Act Amendments originated in the House of Represent- 
atives as H.R. 6161. H.R. Rep. No. 95-294, 12-13 (1977), which accom- 
panied H.R. 6161, says that section 118 of the existing Clean Air Act 
constituted a waiver of sovereign immunity and that Federal facili- 


ties were required to comply with all State and local air pollution re- 
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quirements, both substantive and procedural. Even more revealing is 
the additional statement that “This provision is intended fundamen- 
tally to overrule the Supreme Court’s ruling in Hancock v. 
Tram * * *” 

In Hancock v. Train, 426 U.S. 167 (1976), the Supreme Court ruled 
that section 118 of the Clean Air Act did not subject Federal installa- 
tions to State and local permit requirements. The Court said that “the 
Clean Air Act does not satisfy the traditional requirement that such 
intention [to bind the United States] be evinced with satisfactory 
clarity.” The Court then specifically advised that, if the Congress 
intended that the United States be bound, “it need only amend the Act 
to make its intention manifest.” 7d. at 198. Clearly, the Committee 
heeded this advice. 

The Senate Report on a similar amendment to section 118 was in 
accord with the House Report. S. Rep. No. 95-127, 57-58. Additionally, 
the Senate Report explicitly stated that the intent of the language in 
the amendment requiring Federal compliance with both substantive 
and procedural requirements was to include requirements to obtain 
operating and construction permits and to pay reasonable service 
charges. Jd. at 58. 

Since Federal facilities are required to obtain State and local per- 
mits, Mather AFB must do so, unless there be some special basis for 
exemption. Section 118(b) of the Clean Air Act, as amended, 91 Stat. 
711 (1977), authorizes the President to exempt any emission source of 
any Executive department from State and local regulations for a pe- 
riod of 1 year. Additionally, the President may issue regulations ex- 
empting classes of Armed Forces equipment uniquely military in na- 
ture. In either case the sole criterion in the law is that “he determines 
it [the exemption] to be in the paramount interest of the United 
States.” 

The former exemption authority—for any particular emission source 
in the Executive branch—existed prior to the 1977 Amendment. The 
latter exemption, for uniquely military equipment of the Armed 
Forces, did not. Compare section 5, Pub. L. No. 91-604, 84 Stat. 1689 
with section 116(a), Pub. L. No. 95-95, 91 Stat. 711. 

President Carter has issued Executive Order 12088, 43 Fed. Reg. 
47707 (October 13, 1978), which sets forth the guidelines for agencies 
seeking exemptions pursuant to section 118(b) of the Act. As opposed 
to the previous practice of delegating the authority to grant exemp- 
tions to department heads (see section 5, Executive Order 11752, 3A 
C.F.R. 240, 244 (1973) ), the President has retained this authority. The 
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President has stated that he will personally review each request for 
exemption. Statement on signing Executive Order 12088, 14 Weekly 
Comp. of Pres. Doc. 1769 (October 16, 1978). 

We find no indication that the President has acted personally to 
exempt the emission sources at Mather AFB or the classes of equip- 
ment,* nor does the the Accounting and Finance Officer cite any specific 
exemption action. He suggests only that paragraph (i), Attachment 
2, AFR 19-1, may constitute an exemption, under the President’s au- 
thority to issue regulations exempting uniquely military property 
from compliance with section 118. 

Air Force Regulation 19-1 properly directs Air Force bases to com- 
ply with all local procedural and substantive requirements regarding 
air pollution. (Section A.2.a(14).) This directive appears to be contra- 
dicted by Attachment 2, paragraph (i), which states that the Air Force 
need not obtain permits from State or local Governments for facili- 
ties which emit pollutants but comply with emission limitations. Para- 
graph (i) of Attachment 2 in effect restates the holding in Hancock v. 
Train, supra, which, as discussed above, is no longer the law by virtue 
of the amendment to section 118 of the Act. We note that in the first 
paragraph of Attachment 2, certain provisions of the Clean Air Act 
are referred to by outdated United States Code references. These Code 
references are to the classification used prior to the August 7, 1977, 
effective date of the Amendments to the Act, which resulted in a re- 
classification of the Act from 42 U.S.C. § 1857 e¢ seg. to 42 U.S.C. 
§ 7401 et seg. See note at Pub. L. No. 95-95, section 1, 91 Stat. 685 
(1977). It thus appears that Attachment 2 did not take into account 
the changes brought about by the 1977 amendment to section 118. 

Moreover, paragraph (i) of Attachment 2 does not purport to be a 
Presidential exemption; it does not cite a Presidential determination 
that an exemption is in the paramount national interest and is not 
limited either to a specific emission source or to uniquely military prop- 
erty. We therefore find no basis to conclude that paragraph (i) 
exempts Mather AFB from payment of the fees. 

Finally, the fact that the APCD may in the past have considered 
that Federal facilities were exempt from paying permit fees is not 
significant. As Federal facilities were previously exempt from the re- 
quirement of obtaining permits (Hancock v. Train, supra), the APCD 
lacked legal authority to impose fees. Alternatively, even assuming 
that the APCD, after enactment of the 1977 amendments, had au- 
thority to charge Federal facilities a permit fee, but decided as a 


*From the description provided, it does not appear that the equipment is “uniquely 
military,” as it must be to qualify for the exemption. 
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matter of policy to include Federal facilities in its stated exemption 
for State and local governmental agencies, there is no Jegal principle 
precluding the APCD from changing this policy. 

Accordingly, the voucher may be certified for payment. 


[B-193087] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Sole-Source Procurement 

Protest concerning sole source nature of a procurement filed more than 2 months 
after notice of intent to make contract award was published in the Commerce 
Business Daily is untimely under GAO Bid Protest Procedures, 4 C.F.R. 20.2 
(b) (2) (1978). Even if initial protest had been filed with procuring agency, 
protester delayed too long in pursuing matter with General Accounting Office— 
more than 2 months after publication. 

Advertising—Commerce Business Daily—Information—Construc- 
tive Notice—Date Determination—Publication v. Mail Receipt Date 
Where protester has actual notice of award of contract after timely receipt of 
Commerce Business Daily in ordinary course of business within a reasonable 
time after publication and mailing, timeliness of protest may be measured from 
date publication is received, allowing a few days for mailing and receipt of the 
CBD. Prior decisions are clarified to allow for reasonable time for protester to 


receive publication in ordinary course of business. B-182318, Jan. 27, 1975, and 
other cases following rule established therein, modified. 


In the matter of Delphi Industries, Inc., January 30, 1979: 


Delphi Industries, Inc., (Delphi) protests the award of a letter con- 
tract F08635-78-C-0027 for missile containers on a sole-source basis to 
Metric Systems Corporation (Metric). Delphi contends that the Air 
Force should have solicited competition for this procurement because 
Delphi is a current manufacturer of missile containers. 

The Air Force’s intent to make a sole source award to Metric was 
publicized in the July 24, 1978, issue of the Commerce Business Daily 
(CBD). Specifically this notice identified the containers and quantity 
involved and provided that “letter contract is being issued sole source 
to Metric Systems Corp. * * *.” In our opinion, this publication con- 
stituted notice to Delphi of the basis for protest. Delta Scientific Cor- 
poration, B-184401, August 3, 1976, 76-2 CPD 113. Subsequently, the 
September 18 issue of the CBD announced that the contract had been 
awarded to Metric on August 11. 

The Air Force argues in its report that the protest to this Office is 
untimely under our bid protest procedures because on the basis of either 
synopsis date Delphi exceeded the 10 days in which to file the protest. 
4 C.F.R. § 20.2(b) (2) (1978). Delphi’s only response to the Air Force’s 
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position concerns the second synopsis. The protester argues that it re- 
ceived the September 18 issue of the CBD on September 21 and its pro- 
test was filed within 10 days after receipt of the publication. However, 
as indicated above we think the basis for protest should have been ap- 
parent to Delphi from the first synopsis in July. 

Delphi has stated in a letter to its Senator, which was forwarded to 
this Office by the Senator, that after the July synopsis it called the 
procuring activity and “inquired what was going on” and “protested 
that we wanted some of this action * * *.” However, Delphi has not 
argued here that a timely protest was filed with the Air Force on the 
basis of the July synopsis. We therefore must conclude from the record 
before us that Delphi’s protest to this Office in October, more than 2 
months after the July synopsis, is untimely. Even if Delphi were to 
argue that a timely initial protest was lodged with the Air Force on the 
basis of the July synopsis, we think Delphi delayed too long in pur- 
suing the matter with this Office more than 2 months after it “pro- 
tested” to the Air Force, since that agency’s inaction itself would have 
constituted adverse agency action on the protest. 4 C.F.R. 20.0(b) ; 52 
Comp. Gen. 792 (1973) ; Z/litron, B-192309, August 7, 1978, 78-2 CPD 
100. 

The protest, therefore, is dismissed as untimely filed. 

This protest suggests the need for clarification of our prior decisions 
following the rule established in Del Norte Technology, Inc., B-182318, 
January 27, 1975, 75-1 CPD 53. We held in that decision that publica- 
tion of award information of a sole source procurement in the CBD is 
constructive notice thereof to all concerned. That case involved a situa- 
tion where the protester waited more than 30 days after publication to 
protest. However, we did not intend to deny potential protesters a rea- 
sonable period necessary to receive the publication, since the CBD gen- 
erally is sent by mail. Where, as here, the protester receives the publi- 
cation in the ordinary course of business a few days after the date of 
publication, the timeliness of any protest will be measured from the 
date the publication is received. 


[[B-192499] 


Transportation—Automobiles—Authority 


Employee transferred in August 1977 from San Diego, California, to Denver, 
Colorado, drove to new station. Although authorized the use of a second automo- 
bile, his wife and children traveled by air and shipped the second car by com- 
mercial carrier. The transportation costs of the dependents and automobile plus 
per diem are less than the constructive entitlement of the dependents’ travel by 


automobile. In the absence of specific statutory authorization required by 5 
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U.S.C. 5727(a), employee’s claim for the cost of shipping his privately owned 
vehicle from San Diego to Denver may not be paid. 

In the matter of Timothy A. Towns—Reimbursement of Cost of 
Shipping Privately Owned Vehicle, January 31, 1979: 


This is in response to a request for a decision regarding the claim 
of Timothy A. Towns, an employee of the Internal Revenue Service, 
for reimbursement of the cost of shipping his privately owned vehicle 
incident to his transfer from San Diego, California, to Denver, 
Colorado. 

The record shows that Mr. Towns was transferred from San Diego 
to Denver effective August 15, 1977, and was authorized the use of two 
privately owned vehicles because his reporting date was earlier than 
his family’s relocation date. Mr. Towns completed his travel from 
San Diego to Denver by automobile and was reimbursed for mileage 
and per diem. However, although authorized the use of a second auto- 
mobile, his wife and three children completed their travel by air, and 
shipped the second car by commercial carrier. 

Mr. Towns has been reimbursed for air fare and per diem for the 
travel of his family, but his claim of $150 for the cost of shipping the 
second automobile was denied by the agency. In seeking reimburse- 
ment, Mr. Towns points out that the cost of transporting his family 
by air plus the cost of shipping the second car are less than the con- 
structive cost of travel by automobile for his wife and three children. 
Since the Government would realize an overall savings, he believes he 
is entitled to his actual expenses not to exceed the constructive cost of 
travel by the second automobile. He also notes that the method of 
transportation used was more beneficial to his family since, at the time 
of the move, the ages of his children were 4 years, 2 years, and 10 
months. 

The transportation of privately owned vehicles at Government ex- 
pense in connection with a transfer between duty stations is prohibited 
by 5 U.S.C. 5727(a) (1976) in the absence of specific authorization by 
statute. While 5 U.S.C. 5727(b) does permit transportation of pri- 
vately owned vehicles at Government expense in connection with as- 
signments to duty, or return from duty, at posts outside the continen- 
tal United States, there is no authority which permits reimbursement 
for the cost of shipment of an automobile within the continental 
United States. B-186115, February 4, 1977. 

Accordingly, the prohibition in 5 U.S.C. 5727(a) applies, and Mr. 
Towns’ claim for the cost of shipping his car within the continental 
United States may not be paid. 
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